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HENRY LAURENS CLINTON. 


ENRY LAURENS' CLINTON — 

one of the veterans of the New York 
bar and now by reason of “superior 
strength” pressing onward to the four score 
years consecrated by King Solomon — bears 
a family surname that has long been distin- 
guished in the annals of the Empire State. 
A Clinton was once vice-president of the 
United States; and the name of De Witt 
Clinton always comes into memory when is 
mentioned the great Erie Canal whereof he 
was creator. The old lawyer’s Christian 
name was that of the first president of the 
Continental Congress, and a patriot who 
played for South Carolina such a role of 
statesmanship as John Adams essayed for 
Massachusetts. Blessed with such grand 
patronymics Henry Laurens Clinton, while 
yet a schoolboy, resolved to duly honor 
them, and he has done so. 

Steadily refusing many offers and oppor- 
tunities for entering public life in his career 
he has passed it entirely in beloved profes- 
sional pursuits. He has been recently seek- 
ing holiday repose and healthful recreation 
at the fashionable suburban resort of Lake- 
wood —a suburb of the City of New York 
wherein. for precisely half a century Mr. 
Clinton has practiced law. One of the 
Lakewood guests surveying Mr. Clinton’s 
stalwart figure and massive head and look- 
ing into his shrewd but kindly eyes, was 
heard to remark that if a full bottomed wig 
were to crown his expansive brow, Mr. Clin- 
ton would remind one of the portraits of some 
old Benchers of the Middle Temple to whom 
the brush and palette of a Sir Peter Lely, 
or Sir Thomas Lawrence, had done great 








pictorial justice. Any time during the half 
century, the stranger meeting Mr. Clinton, 
unknowing his identity, would be sure to 
designate him mentally as a member of the 
legal profession. 

Mr. Clinton came into it concurrently 
with the advent of the New York State Con- 
stitution of 1846, which introduced many re- 
forms and nota few novelties into the jurispru- 
dence of the state. He has therefore grown 
pari passu with the growth of the system 
of jurisprudence and its procedures as now 
established. Mr. Clinton enjoyed the rare 
advantage of becoming a law student in the 
office of David Graham the second —a 
sketch of whose legal career was given in the 
GREEN BaG for August, 1894. That pre- 
ceptor had published, after the lines laid 
down by Chitty, a volume upon court prac- 
tice in New York State, and he was acknowl- 
edged to be the most learned and skillful 
practitioner of his day. To enter his law 
office as student became a much sought after 
and estimable privilege. This Mr. Clinton 
enjoyed for several years, and indeed became 
David Graham’s favorite pupil, accompany- 
ing him upon all his wz¢s¢ prius errands. 
When Graham died in 1853 from the effects 
of overwork and anxiety, the memory of him 
as pleader, orator, and cross-examiner and 
in divers personal peculiarities, was kept 
green by Mr. Clinton who had naturally 
taken his preceptor as a model. He had, 
at the time of Graham’s death, been half a 
dozen years in individual practice; and had 
been fortunate enough to escape that weary 
waiting for clients which comes to so many 
young practitioners. David Graham was re- 
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garded, in comradeship with Rufus Choate 
of Boston and David Paul Brown of Phila- 
delphia, as the greatest practitioner in crimi- 
nal jurisprudence in the United States; and 
it was natural that Mr. Clinton’s earliest pro- 
fessional proclivities should tend toward 
practice in the criminal courts. 

Mr. Clinton first attracted attention while 
retained as junior counsel in a memorable 
murder case in New Jersey before Chief- 
Justice Hornblower, with Graham and Benj. 
Williamson (afterwards chancellor) as sen- 
iors. The client was a young man named 
Spencer who had shot his wife. The de- 
fense interposed was mental irresponsibility 
and it succeeded (1 Zabriskie’s reports 196). 
That defense was then comparatively novel, 
and it fell to Mr. Clinton to prepare the ex- 
pert testimony and the brief upon the medical 
jurisprudence applicable. The charge, by 
that very great jurist Hornblower, largely 
paid compliment to Mr. Clinton’s brief by 
embodying many of its expressions. The 
charge, — upheld by the Appellate Court — 
is generally referred to (as much so as the 
law in Oxford’s case in England) wherever 
a similar defense is now-a-days interposed. 

Almost immediately Mr. Clinton was as- 
signed to the United States Circuit Court of 
New York to defend a French sailor charged 
with an apparently motiveless larceny; and 
after examining case and client Mr. Clinton 
interposed an interlocutory plea of ‘ not 
sane enough to be tried.” Although the 
plea was combated by an _ ex-attorney 
general of the United States for the gov- 
ernment, in a most able address, the jury 
found for Mr. Clinton. The newspapers of 
the day “ pooh-poohed” the result, but law- 
yer and jury were soon sustained by the fact 
that when committed to a lunatic asylum 
the client by his conduct there distinctly 
proved himself insane. Not long after- 
wards it became Mr. Clinton’s duty to inter- 
pose another defense of mental irresponsi- 
bility fora husband accused of murdering his 


wife. He failed to convince the jury, but 
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eventually satisfied the governor of the con- 
vict’s insanity, and obtained a commutation 
for him and he was sent to an insane asylum. 

Briefs in criminal cases now poured in upon 
Mr. Clinton, and he could be daily heard 
in defenses before Recorder Tallmadge in 
the Court of General Sessions or before 
Judge Edmonds in the Oyer and Terminer. 
He soon found an opportunity of crossing 
swords with his preceptor, Graham; in that 
both were respectively retained for two con- 
spirators, and each having practically sepa- 
rate defenses although compelled to be tried 
together by the exigency of the conspiracy 
count, Clinton’s client got a merciful re- 
commendation from the jury and was saved 
the disgrace of the State prison sentence that 
was awarded to the Graham client. It was 
on this occasion that a clever literary law- 
yer who practiced in the Sessions, the late 
Robert D. Holmes, in view of Clinton’s 
comparative success over Graham handed 
to the latter this copy of an old couplet. 


‘*To teach his grandson draughts his leisure he’d 
employ : — 
Until at last the old man was beaten by the boy.” 


It was observed among legal, as well as 
laymen, attendants of the Courts that while 
some defenders — and the Bar of the crim- 
inal branches then comprised such brilliant 
advocates as James W. Gerard, Sr., Ed- 
ward Sanford, James T. Brady, Horace F. 
Clark, John McKeon, Francis B. Cutting, 
James R. Whiting, Ambrose L. Jordan and 
Charles O’Conor, those gentlemen of over- 
burdened practice — were rather addicted to 
the English practice of hurriedly preparing 
for trial upon briefs of attorneys, and press- 
ing their ad captandum brilliancy upon their 
retainers rather than painstaking plod; that 
nevertheless Mr. Clinton preferred dogged, 
persistent, thorough preparation even if it 
occasionally proved tedious to judge or jurors 
or spectators. It was also found that he was 
methodical (and not a few thought to super- 
fluity) and addicted to what Abraham Lin- 
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coln used to term “the virtue of pegging 
away;” and that if he took time to drive a 
nail of testimony he did not fail to clinch it; 
also that he never sprung a surprise without 
being prepared to underpin it. Clinton’s bar 
competitors were in some respects more 
‘‘showy,” and more given to pyrotechnics 
before the jury box than he; but none of 
them equalled him in expenditure of deter- 
mined labor. Like a great general, while 
caring most for his centre he always care- 
fully guarded his flanks. He became recog- 
nized for rare professional courage, and while 
he would never beard a judge after the man- 
ner of an old Bailey practitioner, he never 
allowed aggressions from the court nor unfair 
pretensions from an opponent without firm 
insistence on his rights. He showed him- 
self a firm believer in the trust of advocacy 
as laid down by Henry Brougham in his 
famous defense of Queen Caroline. 

Early in his career Mr. Clinton was called 
upon to demonstrate fidelity to a client and 
resistance to attacks upon his professional 
rights. It came prominently to public notice, 
and was the subject of much newspaper and 
bar gossip for months, under these circum- 
stances. Mr. Clinton had been assigned to 
defend a friendless Swiss who, in an alterca- 
tion in the dark, one night, at a third-class 
hotel, had stabbed and killed a lodger. Clin- 
ton was assigned by the court while the case 
for the prosecution was ready for trial and 
all witnesses in court. Vainly (but accept- 
ing the assignment under his oath as at- 
torney) he begged the delay of one day in 
order to acquaint himself with the matter. 
There was a new and ambitious district at- 
torney proud of his preferment, anxious for 
distinction in a ‘‘star case,” who pressed for 
trial. Judge Edmonds, smarting under a re- 


cent new trial having been granted in a mur- 
der case over which he had presided, and 
wherein he had been guilty of judicial mis- 
ruling, and the case having been participated 
in by Mr. Clinton, was inexorable; and the 
trial was forced on, and the client, who had 











the strange surname of Carnal, was convicted. 
But Mr. Clinton had the address to get an 
exception on an overruled challenge to the 
bias which placed an apparently prejudiced 


juror upon the panel. Mr. Clinton’s conten- 
tion was that even if guilty of the stabbing, 
the act could not become premeditated mur- 
der, but at the most, was manslaughter. In 
that belief large numbers of lawyers shared. 
He discovered that, without his professional 
knowledge, while the jury were out they had 
sent a verbal message to the judge by a con- 
stable asking new instruction about the dis- 
tinction in degrees of homicide; and that 
the judge had returned a verbal answer that 
they were not to consider any degree except 
murder. Whereupon, Mr. Clinton, obtain- 
ing the affidavits of the jurors to the inci- 
dent, moved for new trial on the ground of 
irregularity. The district attorney hotly con- 
tested the motion, and the judge, naturally 
timid as to the exposure of what at least was 
a judicial indiscretion on his part, declined 
to receive the affidavits, holding that jurors 
could not impeach their verdict; Mr. Clin- 
ton the while contending that they were not 
falsifying or impugning their own action, but 
that of the court. The law not then allowing 
any appeal to a convict excepting upon ex- 
ceptions taken during a trial, Mr. Clinton 
had no further relief for the irregularity. He 
then, ona Bill of Exceptions, appealed on the 
sole error of the juror challenge, and asked a 
stay of the sentence of death. The judge, 
upon writ of error, postponed considering 
the motion; and meanwhile scaffold day ap- 
proached. At his own expense Mr. Clinton 
personally proceeded to the governor and 
procured a respite, and again asked the judge 
(Edmonds) to decide the stay. The district 
attorney, angered that he was losing his 
first victim, and that his intimate friend the 
governor should have given respite without 
consulting him, aided the judge in this delay. 
Whereupon Mr. Clinton withdrew his appli- 
cation from Judge Edmonds, and renewed 
it before another judge of the same court on 
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notice to the attorney-general: who, seeing 
the error of the challenge, advised the judge 
to grant the stay, so that the legal merits 
might be heard. Still angry at this new 
interference the district attorney moved to 
set aside the stay, but ineffectually. Where- 
fore Carnal’s case came before a bench of 
appeal, and a new trial was ordered on Mr. 
Clinton’s exception. While Mr. Clinton had 
expended time, patience, money, and in- 
tense professional labor without fee or hope 
of reward, the notoriety of the case gave 
him the greatest of reward by inviting atten- 
tion to his professional zeal and success. 
That Carnal case was as much a turning 
point in his after.career as was the well- 
known Earl Sandwich case in that of Erskine. 
Carnal was never re-tried: a new district 
attorney came into office, and Carnal pleaded 
to what his crime legally was — man- 
slaughter; was sentenced to imprisonment, 
served his term, and afterwards became a 
farmer in Minnesota. 

But in his next murder case —that of a 
German named Otto Grunzig — Mr. Clinton 
was not so professionally fortunate. The 
accused was convicted of poisoning his wife 
while, as charged, living with his mistress. 
He was defended by incompetent counsel 
who took no exceptions, and therefore, 
when sentenced to be executed, they had 
no relief except from executive clemency. 
A German society, attracted by Mr. Clin- 
ton’s exertions in the Carnal case, then 
employed him to petition the governor for 
a commutation to life imprisonment. The 
retainer was accepted, and Mr. Clinton, in 

ncert with the client’s confessor, became 
intensely interested in the dramatic excla- 
mations of his client in his cell as protesting 
his innocence; and immediately took up a 
line of investigation that the incompetent 
defending counsel had overlooked. His in- 
quiries satisfied him that it was the jealous 
mistress of his client who had poisoned the 
wife, and on that theory he solicited the gov- 
ernor. But the same angry district attor- 





ney appeared to oppose, and Grunzig was 
hanged ; piteously on the scaffold appealing 
to God that he was innocent. All the spec- 
tators became impressed with the truth of 
his appeals; yet an absolutely innocent man 
was killed; for not long afterwards the sus- 
pected mistress acknowledged her guilt, 
and absolved the unfortunate Grunzig. Mr. 
Clinton pronounced it a judicial murder, 
as did, when too late, some of the news- 
papers. The event produced so great an 
effect upon the officiating sheriff, and upon 
the new district attorney who shortly ac- 
ceded to office, that both became thereafter 
advocates for the abolition of capital punish- 
ment. 

During the quarter century succeeding 
Mr. Clinton’s remarkable debut in criminal 
cases, he also came conspicuously into no- 
tice in the civil courts. He was retained in 
the celebrated Lemmon case that brought 
to the fore, on the eve of the Civil War, the 
relations of slaveholders to their slaves 
when brought into free States, he taking the 
ingenious ground that what was property in 
Virginia necessarily remained property in 
every other State of the Union. But the 
court followed the British law, that a slave 
on touching free soil became a freeman. 
Mr. Clinton was retained in causes celebres, 
relating to cases of crim. con. and divorce: 
and gained therein much fame for in- 
genuities. As counsel he seated two judges 
by guo warranto proceedings. He acquitted 
the notable Mrs. Cunningham for the homi- 
cide of Dr. Burdell, and in the face of over- 
whelming testimony of motive for the deed 
and exclusive opportunity to commit it. 
His cross-examinations of the witnesses dis- 
tinctly opened the door for admitting the 
theory that revengeful enemies of the victim 
possessed equal motive and opportunity. 

Her acquittal brought herself and the vic- 
tim into the Surrogates Court, where Mr. 
Clinton’s skillful handling of probate matters 
invoked for him fresh retainers in that legal 
speciality. He was a counsel in the famous 
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controversy over the will of Madame Jumel 
(better known as the wife of Aaron Burr, in 
his old and impecunious days). Also the 
main counsel for the validity of the will of 
Commodore Cornelius Vanderbilt, the legal 
assault upon which, involving an hundred 
millions of dollars, occupied world-wide at- 
tention for over a year, and which extended 
Mr. Clinton’s more or less local professional 
reputation to a national one. 

His enlarged experience had also fitted 
him to become an acknowledged juris-con- 
sult, and his judgment was largely sought 
in family and business matters. He was 
compelled to decline unimportant legal con- 
troversies, and to utterly leave the field of 
criminal jurisprudence; and indeed he was 
the last of the Barons among leaders of the 
criminal bar, into the precincts of which 
through simplified codes of penal law and 
penal procedures and ready-reckoning ency- 
clopzdias, a crowd of amateur, and, for a great 
part, unscrupulous attorneys had _ broken. 
Indeed the defense of criminals in New York 
City is said by many in its Bar Institute to 
have ceased as part of a profession and to 
have become a trade. The curious legal 
experiences of the Italian girl Maria Bar- 
berina — exploited recently in all the news- 
papers — may be cited as an instance of the 
charge. A case, by the way, which became 
a curious instance of the method by which a 





court allowed experts in insanity to usurp 
the functions of a jury and adjudicate for 
jurors as their mouthpieces whether an ac- 
cused was sane or insane. 

During his entire professional career Mr. 
Clinton bore himself so tactfully, unobtru- 
sively and courteously as to become an uni- 
versal favorite with bench and bar. He was 
singularly devoid of vanity or self-conscious- 
ness. To the junior bar he was always ac- 
cessible and indulgent. 

Within the past year he issued under the 
imprimatur of the Harper publishers an ele- 
gant volume, comprising four hundred pages, 
that he entitled, ‘“‘ Extraordinary Cases,” 
being, as his preface indicates, such causes 
celebres (in many of which he participated) 
as possess peculiar popular as well as pro- 
fessional interest. These are enlivened by 
pertinent comment and narratives in true 
feuilletonish style; and in his pleadings, 
speeches and briefs, Mr. Clinton, as in this 
volume, showed himself to be a master of a 
vigorous Saxon style. 

In the legal career of Henry Laurens 
Clinton, as herein imperfectly outlined, are to 
be observed striking lessons for the young 
lawyer of the value of pluck and plod, and 
conscientious devotion to his profession, 
when attended by a high sense of honor. 
For during that long career never a breath 
was raised against his honor or probity. 





HARBOR OBSTRUCTIONS AND SUBMARINE EXPLOSIVES. 
By Joun H. Fow. 


HE question of the right of Spain to 
protect Havana harbor by the use of 
explosives, and by other means to blockade 
the port is not a new one, and this country 
has had diplomatic relations about the sub- 
ject. 
In 1861, during the Civil War, this coun- 
try maintained the right of municipal closure 





of its ports in the hands of the Confederates. 
Lord John Russell, the English Premier, 
refused to recognize our right to do so, and 
only after a long and trying correspondence 
between this country and England through 
Lord Lyons, the English Minister, was our 
right to do so recognized only on the 
ground of its being effectively maintained, 
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otherwise the Act was to be treated as null 
and void, so far as regards any national 
liability upon a neutral for any of its sub- 
jects successfully evading it. This view was 
supported by Mr. Seward, who, under date 
of April 21, 1861, wrote to Mr. Adams, 
our Minister to England, as follows: “I am 
bound to conclude as a general principle, 
that a decree by a sovereign Power, closing 
to neutral commerce ports held by its 
enemies, whether foreign or domestic, can 
have no international validity and no extra 
territorial effect in the direction of imposing 
any obligation upon the Governments of 
neutral powers to recognize it or contribute 
towards its enforcement by any domestic 
action on their part.” Inthe same letter he 
also says: ‘But the sovereign Power de- 
creeing the blockade may seize and subject 
to the adjudication of a prize court vessels 
which may attempt to run the blockade after 
notice.” This view of the law has been 
maintained ever since, and Professor Perel, 
late judge of the Admiralty Court of Berlin, 
acquiesces in the same and says: “ That 
unless an effective blockade is maintained, 
there can be no closure of a port;” that is, 
a port cannot be closed on a mere procla- 
mation, the Act itself must be strictly en- 
forced; unless it is, no vessel is subject to 
seizure through any sporadic effort to main- 
tain it. 

Mr. Forsyth, secretary of state in 1837, 
wrote to the Mexican Government in refer- 
ence to the subject and said: “A block- 
ade, to be valid under the law of nations, 
must be efficient, that is to say, carried on 
by a force competent to prevent the entrance 
of neutrals to the blockaded port. Neutrals 
proceeding to such ports cannot lawfully be 
captured for the mere intent, express or 
implied, of entering them, but must be 
warned off by the blockading force; but if 
after having been warned they should again 
attempt to enter, they are liable to capture.” 

Mr. Webster and Mr. Marcy, both as 


secretaries of state, agreed in the above 





views. Therefore, as to the right of block- 
ade and the binding of neutral powers to 
respect it, the law is settled; but, as to the 
right of a government to protect its harbors 
by the use of submarine explosives, the 
question is an open one so far as regards 
any rules being adopted by the Powers to 
regulate it. But this Government holds 
that it cannot be done recklessly and with- 
out notice. , 

Mr. Evarts, on January 25, 1881, wrote 
to our Minister to Peru: ‘I regret that a 
report which has been communicated to the 
Department obliges me to request that you 
will make a strong representation in the 
premises to the Government, 
should you find on inquiry that the report 
is well founded. The report is that the 
Peruvians have made use during the present 
war with Chili of boats containing explosive 
materials, which have been left adrift on the 
chance of their being fallen in with by some 
of the Chilian blockading squadron. It is 
sufficiently obvious that this practice must 
be fraught with danger to neutral vessels 
entitled to protection under the law of 
nations, and that in case American vessels 
are injured, this Government can do no less 
than hold the Government of Peru respon- 
sible for any damage which may be thus 
occasioned. That in case it is ascertained 
that means and ways so dangerous to neu- 
trals as those adverted to have been for 
any reasons suffered to be adopted by her 
forces or any part of them, they should be 
at once checked, not only for the benefit of 
Peru, but in the interest of a wise and chiv- 
alrous warfare, which should constantly 
afford to neutral Powers the highest possible 
consideration:” 

Again, in 1884, the Hon. John Russell 
Young, as Minister to China, was confronted 
with the threat that China would place 
obstructions in the water approaches to 
Canton, because of a contemplated war with 
France. Corresponding with Mr. Freling- 
huysen, secretary of state, as to his duties 
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in the premises, to protect American com- 
merce, Mr. Young said, in speaking of the 
subject: ‘‘ That China relied upon the treaty 
of 1858 on her right to do so,” but further 
said: ‘ Since 1858 the methods of offensive 
and defensive warfare have been revolution- 
ized. The United States, during the rebellion, 
saw fit to obstruct the channels of Charles- 
ton harbor by sinking ships laden with stone 
to secure an effective blockade. Germany, 
during her latest war with France, protected 
her Baltic ports with torpedoes. I should 
have felt some embarrassment in seeking to 
persuade the Yamen that what Germany 
and the United States regarded as honorable 
warfare could not be permitted to China.” 

To this letter Mr. Frelinghuysen sent a 
reply on April 18, 1884, in which he said 
“That it could only be tolerated as a tem- 
porary measure to be removed as soon as 
the special occasion therefor shall have 
passed.” 

But the whole question was more thor- 
oughly reviewed by Mr. Bayard in 1886, in 
a letter to Minister Denby in relation to the 
removal of obstructions from the same river 
in which he called attention to the above 
correspondence, and said, “ That when war 
ceases, obstructions impeding navigation 
must be removed by the territorial author- 
ities.” 

This was done when the Dutch attacked 
Spain in the time of Philip II., and by Eng- 
land in the time of Charles II., when block- 
aded by the Dutch; by this country during 
the revolution, war of 1812, and the late 
civil war; by Russia at the siege of Sebasto- 
pol, and by Germany as above; but when 
there is no necessity, that is, when the 
opposing power has no navy, it is a ques- 
tion whether under the law of nations it can 
be done. 

The placing of torpedoes in the Danube 
by the Turks in 1877 caused a letter to be 
sent by Mr. Evarts to the Russian Chancellor, 
Mr. Shishkin, in which he said, speaking of 
this method of warfare: ‘‘ The employment 





of torpedoes is so recent a belligerent device 
that it is believed the Powers as yet have 
had no opportunity to consider the general 
regulations, if any, to which they should be 
subjected,” and that is exactly the status of 
affairs to govern the Maine case provided 
she was destroyed by a Spanish mine in the 
harbor through no overt act of that Govern- 
ment or an accidental discharge of the mine. 

In the absence of any rule of law adopted 
by the Powers of the civilized world, the 
territorial nation could not be held respon- 
sible in such a case. 

But the question naturally arises, if a 
blockade and obstructions can only be 
placed after due notification, then, a fortiort, 
how necessary it becomes to give notice to 
neutrals of the existence of mines, torpe- 
does, and other explosives generally, while 
not specifying their localities. That would 
be civilized warfare, all other barbarous. 

Surprise of an enemy may be a necessity 
to justify bombardment, otherwise civilized 
warfare demands notice, and Calvo, vol. 2, 
page 137, says, “‘ That the bombardment of 
an unfortified town is not permitted by the 
law of nations, except when obstructions 
are placed to prevent entrance.” Honorable 
Henry Stanberry, attorney general in 1866, 
in writing about the bombardment of Val- 
paraiso, an unfortified place, by the Span- 
iards, held that American residents who 
suffered thereby could not recover. He 
was placed in this position because of a prec- 
edent established by this government, who 
claimed immunity from damages to French 
residents who were injured by the bombard- 
ment of Graytown, Nicaragua, by the United 
States sloop-of-war Cyane in 1854. This 
place was also unfortified. Both cases were 
decided on the principle “that a foreigner 
who resides in the country of a belligerent 
can claim no indemnity for losses occasioned 
by acts of war,” which was a principle also 
recognized by. England, some of whose sub- 
jects were injured during the Franco-Prussian 
war, and upon which we have also refused 
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to pay claims of aliens, residents of the 
South during the Civil War. 

So, therefore, in conclusion, it is plain to 
be seen that civilized warfare requires notice 
to be given to neutrals to save them from 
harm and injury, and that every country has 
the right to blockade and obstruct its ports, 





and that alien citizens recover no 
damages while residents of a country in a 
state of warfare, and that the time has 
arrived when the powers of the world should 
make regulations governing torpedoes and 
submarine explosives, a point which seems 


to have been neglected. 


can 


MY INHERITANCE. 


3y WENDELL P. STAFFORD. 


HEY say he was a jolly man, 


This grandsir’ whom I never saw. 


When all my aims flash in the pan, 


When days are dark and airs are raw, 


A joke bursts somewhere in my brain, 


And I can laugh and sing again. 


I say, ‘‘ Perhaps this merry whim 


Is my inheritance from him ;” 


But then, what legacy began 


To yield the income I can draw? 


I’m glad he was a jolly man, 


This grandsir’ whom I never saw. 














XUM 


Suicide and the Law. 141 





SUICIDE AND THE LAW. 


By LAWRENCE IRWELL. 


NTIL some centuries after the death of 
Christ, suicide was legal under varying 
circumstances among all nations of whom we 
have any definite knowledge. It was legal- 
ly practiced to a greater or less extent by 
the Brahmans, Buddhists, Egyptians, Jews, 
Greeks and Romans. 

In very early times the Greeks were op- 
posed to self-destruction, but at no time did 
they fail to excuse it under certain circum- 
stances. Ata later period the Grecian law 
made it legal under conditions which earlier 
would not have been recognized, and eventu- 
ally —like the Romans —the Greeks estab- 
lished courts for the purpose of hearing the 
applications of those persons who were de- 
sirous of quitting life, and of granting or re- 
fusing permission in each case as the court 
thought fit. 

With the Romans still greater freedom ex- 
isted. At no time did they condemn self- 
destruction when what was considered rea- 
sonable cause was shown; and even when 
suicide became alarmingly prevalent, the law 
increased but a little in severity. Insanity, 
serious bodily suffering or any great sorrow 
were considered sufficient excuse for the act, 
and the permission of the court to terminate 
life could be obtained upon proof of any cal- 
amity having happened to the petitioner. 

Suicide occasionally occurred among the 
Jews at all times, and it does not appear to 
have been illegal under any circumstances. 
I do not find any distinct statement concern- 
ing the immorality or illegality of it in the 
Old Testament, unless “‘ Thou shalt not kill” 
is to be construed as having reference to 
self-destruction. Josephus, in recording the 
suicide of Eleazar and that of the whole gar- 
rison at Masada, calls it a ‘‘ miserable neces- 
sity,” but does not say anything in condem- 
nation of it. Indeed he expresses admiration 





at the greatness of the Jews’ minds and the 
agreement of such a number of men in the 
contempt of death. So far as I can ascer- 
tain, no disrespect was shown by the Jews to 
the body of the suicide in early times, but at 
about the beginning ofthe Christian era, the 
Athenian custom of burying the body after 
sunset seems to have been adopted. Had 
suicide been regarded as immoral, or had it 
been illegal, it would have been specifically 
forbidden, or openly denounced by Moses or 
some other lawgiver. 

The New Testament, like the Old, contains 
no condemnation of the suicidal mode of 
death. During the first century of the 
Christian period the Jews and the Romans 
were at war, and self-destruction was com- 
monly practiced by both to prevent their 
falling into the hands of their enemies. This 
being so, it is incredible that, had the Apos- 
tles seen anything immoral in the act, they 
would have refrained from denouncing it. 

The ranks of the early Christians were re- 
cruited from the Jews, Greeks and Romans, 
all of whom recognized the right of any man 
to put an'end to his life if he chose, and to 
this must be attributed the length of the 
period which elapsed before the teachers of 
the new doctrine could bring themselves un- 
reservedly to condemn a practice which had 
become quite common. 

When it eventually was understood that 
the liberty to terminate one’s life was not in 
harmony with the teachings of the Christian 
religion, the act was forbidden, and pro- 
nounced a deadly sin; but so firmly was the 
custom rooted that, even after repeated de- 
nunciation, excuses were made and loopholes 
were discovered for those who transgressed 
the new law. The Council of Arles, in 452 
A. D., made a sweeping condemnation of 
suicide, under any circumstances, and abso- 
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lutely forbade it. Nevertheless, as late as 
the twelfth century there were members of 
the Christian church who regarded it as jus- 
tifiable, as well as some who actually put an 
end to their own lives. 

As the teaching of Christ spread over Eur- 
ope, its adherents naturally did their utmost 
to obtain the enactment of laws in favor of 
its canons; but it was many centuries before 
any of the states of Western Europe were 
induced to recognize suicide as a crime. It 
was during the tenth century that the law 
first made suicide a crime in England, and 
the same course was not taken in France 
until about the middle of the thirteenth cen- 
tury. 

In both England and France the old Ro- 
man system of confiscation of property was 
adopted, but, as was also the case in Rome, 
the law did not apply to those ‘driven to 
the act by ill-health or madness.” In Eng- 
land, during the reign of Henry III, all the 
suicides’ property, real and personal, es- 
cheated to the king or to the lord of the 
manor; but the part of the law relating to 
realty soon ceased to be operative, and con- 
fiscation of the personal estate was the sole 
civil penalty. This remained the law of Eng- 
land up to 1870 (33 & 34 Vict., Ch. 23), 
when all forfeitures for felony of any kind 
were abolished. The law of forfeiture for 
felony, as applicable to the suicide, was sel- 
dom set in motion for many years prior to 
its repeal. Perhaps I should add that civil 
disability for suicide is no longer enforced in 
any civilized country, although it is nomin- 
ally the law of some countries — Scotland, 
for example. 

It is well known of course, that the Greeks, 
Romans and other ancient peoples some- 
times showed their disapproval of self-de- 
struction by treating the body with disre- 
spect. The Christians, however, as far as 
brutal barbarity was concerned, surpassed 
anything ever attempted by their predeces- 
sors. For several centuries it was the cus- 


tom, not only in England, but also in France, 





to drag the body by the feet, face downward, 
to the place of public execution, hang it on 
the gallows by the feet, and after a time 
throw it upon the highroad, or into a ditch, 
to be devoured by the wild animals, or to 
putrefy. The bodies of lunatics, however, 
were exempt from these forms of barbar- 
ism. As late as 1747 the disgusting cus- 
tom which I have described was carried out 
in Paris, although it seems to have ceased in 
England and Scotland about the year 1600. 
From that time the barbarous practices 
which I have named were replaced in Great 
Britain by burial at the crossroads with a 
stake driven through the body. A number 
of attempts have been made to explain the 
origin of this strange method of disposing 
of the suicide’s corpse. The most probable 
is that, the churchyard being closed at night, 
the highroad in front of the crucifix often 
set up at the intersection of roads was chosen 
as the most appropriate place of burial. The 
stake was driven through the body to pro- 
tect the people of the neighborhood from 
annoyance upon the part of the ghost of the 
deceased. This peculiar mode of sepulture 
was continued until 1823. In that year the 
law was amended by the passing of 4 George 
IV, Ch. 52. This statute provided that the 
body of a suicide should be buried privately 
in any churchyard or cemetery, between the 
hours of nine and twelve at night, without 
any religious ceremony. 

This remained the law until 1882, when a 
statute (45 & 46 Vict. Ch. 19) was passed 
providing that the body of the suicide might 
be buried at ordinary hours, either silently 
or with any such orderly or Christian service 
at the grave as the person in charge of the 
body might think fit. The Act did not make 
it obligatory upon ministers to conduct a re- 
ligious service, and they have quite often re- 
fused to give consolation in this form to the 
bereaved relatives. 

From the foregoing very brief summary 
it will be noticed that the only disability of 
any kind under which the suicide now labors 
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in Great Britain, is that no minister of religion 
can be compelled to commit a suicide’s body 
to the earth and his soul to God with the 
usual formula. 

I now turn to the criminal side of the case. 
In Great Britain suicide is on a parity with 
murder. If two or more persons agreed to 
commit suicide together and only one suc- 
ceeded, the remainder might be indicted for 
murder. Anyone who aids or abets the suc- 
cessful suicide may be tried for murder. 
Moreover, it has been held that, if a person 
loses his life in trying to save that of an at- 
tempted suicide, the latter, if unsuccessful in 
his attempt, is guilty of murder. 

This is the law as it stands, but it does not 
represent the spirit of the law as it is admin- 
istered. About two and a half years ago a 
man who was very near death — his disease 
being absolutely incurable—ended his suf- 
ferings by shooting himself. His wife, who 
appeared devoted to him, was asked at the in- 
quest whether she could not have prevented 
her husband’s self-destruction. Her reply 
was that she could, but that she would have 
considered herself a contemptible coward 
had she done so. She stated that, at her 
husband’s request, she had removed his false 
teeth, prior to his shooting himself! The 
astonishing part of the case is that a less 
painful mode of death was not resorted to. 
This lady might have been indicted for mur- 
der, and it is a pity that she was not, be- 
cause, while no injury would have come to 
her, beyond worry and annoyance, an altera- 
tion of the law would, in all probability, have 
followed. 

To say, as the law of England does, that 
murder and suicide are equally serious crimes, 
is absurd. But if this condition is technical- 
ly “‘ good,” then attempted murder and at- 
tempted suicide must be equal crimes. This 
isnotthe case. Attempted murder is a felo- 
ny, and it must be tried before a judge of 
the High Court, the penalty being penal ser- 
vitude for life. Attempted suicide, however, 
is only a misdemeanor and may be tried at 





“quarter sessions,” the maximum sentence 
being two years’ imprisonment. The effort 
to support the idea that attempted suicide is 
a criminal offense is really half-hearted, as 
is shown by the fact that a great proportion 
of those persons who are charged with the 
offense, perhaps 1500 a year in England 
and Wales, are discharged with cautions or 
in the care of their friends.. The following 
example of the extreme laxity of the Eng- 
lish prosecuting authorities is interesting. 
The case occurred in London four years ago. 
A young woman, having had a quarrel with 
her employer, immediately went to some 
deep water and threw herselfin. A man res- 
cued her, and she was taken, in an uncon- 
scious condition, to a hospital. She after- 
wards caused the arrest of her rescuer on 
the charge of having stolen a watch and 
chain from her person when she was uncon- 
scious. She swore that she was wearing 
them when she threw herself into the water. 
The magistrate was informed that the 
woman’s employer had taken her back, and 
that the Commissioner of Metropolitan Police 
had given instructions that no proceedings 
should be taken against her for attempted 
suicide. What could be more ridiculous? 
Conclusive evidence existed that a misde- 
meanor punishable by two years’ imprison- 
ment, had been committed; but the magis- 
trate did not insist upon a prosecution. He 
could not have any doubt as to the woman’s 
sanity, or he would not have allowed her to 
give evidence against the man who was 
charged with stealing her watch.. The truth 
seems to be that British magistrates feel that 
the law as it stands is not supported by popu- 
lar opinion, and they are allowing it to fall 
into disuse preparatory to its repeal. 

As I am not a member of the American 
bar, I am ignorant of the law upon suicide. 
From such books as are at hand, I find that 
in some States an unsuccessful attempt at 
suicide is ‘‘ punishable as a statutory felony, 
as is the offense of aiding another to commit 
suicide and that of abetting another to at- 
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tempt suicide.” (N.Y. Penal Code, 172- 
178.) While I cannot claim to have made 
a thorough investigation, I have reason to 
suppose that unsuccessful suicides are seldom 
indicted in any State of the Union. To my 
mind the condition of the law is extremely 
unsatisfactory. As far as any legal principle 
is concerned, any person has as much right 
to die as to live.. With great respect, I beg 
to submit a few words upon this subject. 
What I am about to write may, perhaps, be 
more applicable to Great Britain than to the 
United States; but I believe it worthy of the 
consideration of every lawyer. 

There are, I think, two practicable courses 
open to the reformer, and two only. One is 
to repeal all legislation upon the subject: to 
cease to regard suicide, or attempted suicide 
asacrime. The other is to pass a statute 
expressly providing that attempted self-de- 
struction is conclusive proof of dangerous 
insanity. The latter course might be ob- 
jected to because, while Esquirol (1772- 
1840) and other French alienists held that 
all suicides were insane, no American or Eng- 
lish alienist now living takes that view. No- 
body denies, of course, that suicide is strong 
evidence of a tendency towards insanity. 

It would be much more satisfactory to le- 
galize attempted suicide, than to call it a 
crime and let the majority of the cases go un- 
punished. There are absolutely no grounds 
for believing that the legalization of suicide 
would cause an increase in the number of 
cases of self-destruction. ‘he individual who 
has determined to die attacks his life with the 
intention and the hope of killing himself, and 
the knowledge that he may be punished, if 
unsuccessful, can only have the effect of 
making his efforts to succeed as desperate 
and determined as possible. I doubt if any 


competent observer supposes that the recog- 
nition of suicide as an offense, and the crimi- 
nality, more nominal than actual, of at- 
tempted suicide has any effect in reducing 
the annual number of persons who attempt 
to take their lives. 





I have suggested that if a statute were 
passed which compelled the court to sen- 
tence all attempted suicides to confinement 
in an asylum, the law would not be altogether 
unreasonable. But it would not be quite 
logical, because, as I have already said, all 
would-be suicides are not insane. Neverthe- 
less, confinement in an asylum would be 
much more humane than locking them up 
in a jail, where they, not infrequently, ac- 
complish their object. There is very little 
to be urged, however, in favor of this system, 
and a great deal might be said against it. 
It would not cause any decrease in the ex- 
penditure of Boards of Charities and Cor- 
rection; it would not be likely to act as a 
deterrent; it could hardly be expected to 
save the lives of those who are quite deter- 
mined to die in spite of every effort of their 
friends. 

Some reform is most urgently needed to 
prevent jurors at, inquests perjuring them- 
selves by returning verdicts of ‘ Suicide dur- 
ing temporary insanity,” when there is_con- 
clusive evidence of the sanity of the deceased. 
In the days of civil disability in cases of sui- 
cide, this was done to evade the law, so that 
his estate might not suffer. It is now done 
in the mistaken belief that an insane suicide 
leaves no stigma upon his relatives. No 
greater error can be conceived. Insanity in 
any family is as great a blot as suicide; and 
the latter is, in the majority of cases, a symp- 
tom ofthe former. Lunacy and self-destruc- 
tion both ‘run in families” ; and hereditary 
predisposition plays a prominent part in both 
calamities. Every coroner ought to make a 
point of impressing upon juries that there is 
no more disgrace in being driven to suicide 
than in becoming insane. The man who is 
not predisposed to suicide may in some few 
instances be driven to self-destruction; but 
such cases are rare, and the circumstances 
are always very exceptional. In the same 
way, some few men, not predisposed to in- 
sanity, may become crazy as the result of 
some terrific strain. 
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As neither the families of suicides nor the 
community are benefited by verdicts of ‘ sui- 
cide during temporary insanity,” they ought 
to be abandoned; and as the individual who 


SOME MORALS FOR THE 


By a MEMBER OF 


GROWING usurpation by the danco of 

the ancient functions of the uzsz prius 
jury has been of late attracting the attention 
of jurisprudents and of laymen. There was 
a period in the history of court procedures 
when any setting aside of verdicts because 
of excessive or insufficient damages, when 
these were untainted with partiality or fraud, 
would have been regarded with dismay by 
both bar and populace. But within the past 
decade the judicial reports of every State in 
the Union show increasing instances of 
overriding jury discretion by the bold dis- 
cretion of the judges who in reviewing 
verdicts clearly substitute their own views of 
the facts for those of the jury. Moreover, 
the bench in some instances insert conditions 
when remodeling verdicts; as for instance, 
when deciding that a plaintiff holding a ver- 
dict of record on damage amount must pass 
to a new trial unless he consent to a specified 
reduction. Probably this kind of judicial 
usurpation has been urged to greatest ex- 
tremities in New York State more than in 
any other. Perhaps the most flagrant in- 
stance was reported in the daily ‘‘ New York 
Court Journal” during the early week of last 
November, headed thus :— 

“Unless Margaret A. Kolsch consents to 
accept $2,500 from George H. Jewell, a ver- 
dict in her favor against him for $7,500 for 
breach of promise of marriage will be re- 
versed.” The appellate division of the 
Supreme Court made such ruling in a de- 


tries to take his life and fails has done no 
serious injury to anybody except himself, 
the statutes which make attempted suicide 
a criminal offense should be repealed. 
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cision handed down yesterday. Miss Kolsch, 
who is a sewing-machine teacher, sued 
Jewell for breach of promise of marriage. 
In the opinion of the Court, written by 
Justice Ingraham, is the following: ‘“ The 
position of the parties, the pecuniary re- 
sources of the defendant, and the advantages 
which would have accrued to the plaintiff by 
this marriage are not such as would justify 
the allowance of such a sum as damages for 
a breach of a contract tomarry. There was 
evidence, however, that under this promise 
of marriage the defendant had seduced the 
plaintiff, and the conduct of the defendant at 
the trial was such as would justify the jury 
in considering it in aggravation of damages. 
Considering the whole case, the situation of 
the parties, their methods of life and the 
conditions under which they lived, we think 
the verdict is excessive and should not be 
allowed to stand.” 

A bare reading of the congested premises 
which forestall the conclusion, ‘‘ we think the 
verdict is excessive and should not be al- 
lowed to stand,” would seem to suggest a 
non sequitur. Here was an admitted 
seduction under promise of marriage — 
which act constitutes a felony under the 
New York criminal code— and the appel- 
late court after agreeing that “ the conduct 
of the defendant at the trial was such as 
would justify the jury in considering it in 
aggravation of damage,” coldly decide to 








consider the whole case,— and mind you as 
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a pure question of fact into which no legal 
considerations enter,— and also “the situa- 
tion of the parties, their methods of life and 
the conditions under which they lived ”— 
all still pure questions of fact — and in con- 
clusion to think that the jury on the same 
facts had what Artemus Ward termed “an 
excessive think.” 

At the same November term the same 
appellate court, according to similar report- 
ing, heard an argument as to whether on an 
opposite swing of the jury pendulum a ver- 
dict of six cents damages was inconsistent 
with the facts and ought to be set aside in 
favor of a new trial. In this latter case the 
surroundings of judicial discretion were 
peculiar. The nisi prius judge, when the 
jury orally gave such nominal verdict, im- 
mediately told them he would not receive it 
for it belied the facts; for finding that the 
plaintiff(also a womanas in the first-mentioned 
case) had suffered damage there was evi- 
dence of a damage measured by uncon- 
tradicted testimony and unassailed; where- 
fore he directed the jury to again retire and 
consider such evidence of measure. The 
facts showed an injury to the ankle of the 
plaintiff (who was a seamstress and operated 
the treadle of a sewing machine by the use 
of the ankle), and medical opinion determined 
that the injured limb lessened her capacity 
for work or earnings. So the jury having 
had this measure of damages emphatically 
and judicially brought to their discretionary 
consideration retired and on a second com- 
ing into court found a verdict for one hun- 
dred and fifty dollars. Thus by the action 
of the judge a verdict of nominal damage 
was set aside because inadequate. In the 
argument on appeal the appellate court 
gravely listened to a contention that the 
nisi prius judge had no right to retire the 
jury for asecond consultation although it was 
admitted that no record had yet been made 
of the six-cent verdict. 

Now, here at one term, were presented 
two opposite horns of a dilemma involving 





the maxim — so learnedly commented upon 
by Mr. Herbert Broom in his treatise which 
is as much enticing in style and treatment 
as it is exhaustive in learning — “‘ Ad ques- 
tiones facti non respondent judices: ad ques- 
tionem legis non respondent juratores.” This 
negative instead of affirmative form of ex- 
pressed prohibition is significantly strong, 
and admits not of exceptions. It is notable 
that neither during his own comments nor 
in his footnotes does this Q. C. make any 
mention of the possibility even of judges 
interfering with the decision of juries in dis- 
cretionary consideration of facts. When 
Broom’s text was first published no usurpa- 
tion of the kind mentioned had been heard 
of, which explains his silence on the subject. 
This interference of the bench with the 
province of the jury is perhaps more fre- 
quent in the State of New York and is really 
rampant in the appellate division sitting in 
the metropolis of that State. Naturally its 
provincial comrades follow its example; for 
that metropolitan appellate court contains 
accomplished jurisprudents. One of the 
most notable and apparently capricious in- 
stances of this usurpation will be found in 
the recently reported case of Dinnihan v. 
the Lake Ontario Improvement Company 
reported in the 8th volume of *‘ Hun’s New 
York Reports,” wherein tort damages were 
judicially reduced from four thousand dollars 
to twenty-five hundred; and few lawyers 
perusing the reported facts of the case but 
would agree with the finding of the jury. 
Many authorities collected under verbo 
‘‘ verdict,” in the twenty-eighth volume of the 
Encyclopedia, treat the discretionary exer- 
cise of imposing new trials unless a plaintiff 
submits to a reduction of verdict, as an in- 
vasion of jury trial, although the cited case 
of Corcoran v. Hatton, in 55 Wisconsin, ar- 
gues favorably to such invasion in defiance 
of the maxim that an argument founded up- 
on inconvenience makes dangerous law. 
Whenever a jury finds excessive damage 
in a case purely ex contractu there may be 
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reason for a judicial reduction, because, 
doubtless, erroneously surveyed questions of 
law arising from the contentious contract 
may very likely have affected the considera- 
tion of the jurors, and by them have been 
misunderstood ; but in questions relating to 
a tort unconnected with any legal propo- 
sition it seems certain usurpation, to capri- 
ciously reduce the value of the verdict be- 
cause the judges take refuge under the cry of 
passion or prejudice that cannot arise from 
the record. Previous to the case of Diblin v. 
Murphy in 5th Sandford (New York City) 
the usurpation appears to have been un- 
heard of. But the opinion of the court in 
their conditionally reducing verdict even, 
reads apologetically, and rests upon the 
reference to the litigation as being expressly 
ex contractu and not ex delicto. 

But not only appellate judges, but 
makers of constitutions and statutes have of 
late years invaded the province of jurors. 
At one time a New York statute limited the 
verdicts in damage cases to the amount of 
five thousand dollars, wherever the com- 
plained-of injury produced death; but a re- 
cent Constitution in New York State re- 
pealed the limitation and left juror discre- 
tion unbounded. During the last month of 
November one of the juries in New York 
City took advantage of that constitutional 
permission and awarded $30,000 damages 
to a widow against a trolley company for 
negligent killing of her husband. Every 
lawyer who read an account of that result 
probably said, ‘‘Oh, it won’t stand, for the 
appellate division, taking their own view of 
the facts, will reduce it as excessive.” 

This referred-to recent Constitution, how- 
ever, initiated another usurpation which, if 
technically jurisdictional, seems unjust. It 
forbade an appeal from the intermediate ap- 
pellant tribunal to the highest whenever the 
judges of the former had unanimously 
agreed, and on other adjudications by it no 
final appeal can ensue unless the judges 
agree to permit it, which is carrying the 





matter into the autocratic influence of the 
sic volo sic jubeo jurisdiction. Now, reported 
legal experience has shown that even una- 
nimity in an interlocutory appellate court 
has been overthrown on higher appeal. An 
entire bar might pronounce a decision un- 
tenable, and yet five or six ex-members of 
it who were now on the bench might put 
such opinion from below the bench at defi- 
ance. Moreover, judges are not free from 
the mental vice colloquially called “ self- 
opinionated,” nor from the obstinate pride 
in opinion, and naturally some would say 
under the constitutional discrimination afore- 
said, ‘We may be wrong, but at any rate we 
will close the door to discovery of the error 
by refusing the appeal on the motion, which 
decision being merely discretionary need 
not be put into writing.” 

This denial of appeal residing in the tri- 
bunal to be appealed from is, to say the 
least, a questionable power. Lord Mansfield 
once reversed himself, much as Chief-Jus- 
tice Chase in the legal tender case reversed 
Secretary of the Treasury Chase; but there 
are many appellate judges who are neither 
Mansfield nor Chase. 

Still another deplorable judicial action 
may be found in the constantly increasing 
number of dissenting opinions. “Why 
shouldn’t the jury disagree?” asked a jury- 
man once in New York City of the judge 
discharging him after a covert reproof for the 
disagreement; ‘‘ Did not the bench of judges 
before which this case once went disagree 
among themselves as to its law?” There 
was irony in the parallel. 

In the volumes 7th and 8th Hun of New 
York Supreme Court reports appear many 
instances of dissenting opinions and notably 
from this New York City appellate branch. 
These dissensions on legal questions exercise 
a baneful influence on the common mind, 
which is apt to dwell upon “the glorious un- 
certainty of the law,” as actor and playwright 
Charles Macklin first phrased that now popu- 
lar proverb in his last-century comedy of 
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“Love ala Mode.” And it often happens that | judgment on the merits, even if the evidence 


the dissenting judge occupies not only in the 
layman but in the legal mind a higher repu- 
tation for attainment in jurisprudence than 
do the majority of judges differing with him. 
A New York legislator recently conceived 
the idea ofa statute forbidding the State re- 
porter to print a dissenting opinion. But 
doubtless the Federal supreme court judge 
who wrote the dissenting opinion favoring 
the constitutionality of the Income statute 
is prouder of it than his fellows, whose ma- 
jority made it invalid and precipitated a 
great political struggle, are of their own 
opinions. 

The New York court of appeals has very 
recently reprehended another fresh usurpa- 
tion of the interlocutory appellate court 
immediately below. It condemned the prac- 
tice of dismissing the complaint absolutely 
where they reverse a judgment in a case 
which has been tried before a jury and ob- 
served. ‘‘No matter how hopeless the plain- 
tiff's cause of action may seem on the record 
contained in the printed appeal book, there 
is almost always a possibility that it may be 
improved if he is allowed to try the case 


over again. We are not satisfied with the 


action of the general term in ordering final 





was not sufficient to justify the submission 
of the case to the jury—a question which 
we do not now decide. We are unable to say 
that other evidence may not be in existence 
which may materially change the facts with 
reference to these transactions. We there- 
fore think that a new trial should have been 
ordered.” The suit was an action for negli- 
gence in which the plaintiff was a child who 
had been crippled by falling into a cellar 
way. 

The motion being for a new trial it should 
either have been granted or refused, whereas 
the usurping court practically denied it by 
ordering what was practically a nonsuit and 
ex mero motu ordering a nist prius judgment. 

One moral arising from the foregoing re- 
flections is that legislative prohibition or 
limitation should regulate usurpation by 
appellate courts. Another moral is that 
while their judges disdain to be influenced 
by Baconian considerations, they should take 
heed lest pride, self-consciousness, and the 
favoritism of their own faith in themselves, 
shall accomplish results akin, in all save 
ethics, to those adduced by bribery, favor- 
itism, prejudice or undue sympathy, which 
are judicial crimes. 
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SOME VIRGINIA LAWYERS OF THE PAST AND PRESENT. 


By SaLuie E. MarsHALL Harpy. 


‘¢ Virginia! The pathway of whose splendid civilization, trodden with the civic crown of law on her 
brow, and the torch of liberty in her unmailed hand, has been illumined by the genius, the patriotism and 


learning of her sons.” —JupGE T. R. B. WRIGHT. 


AMES ALEXANDER SEDDON was 


born July 13, 1815, at Falmouth, Staf- 
ford County, Va. He 
came of noble an- 
cestry. Thomas Sed- 
don, his father, first a 
merchant and then a 
banker of wide re- 
pute, was descended 
from John Seddon, of 
Lancashire, England, 
who settled in Staf- 
ford County in col- 
onial days. Susan 
Alexander, his moth- 
er, was of Scotch de- 
scent, a lineal de- 
scendant of the Earl 
of Stirling. Mr. Sed- 
don was never a ro- 
bust man, and inearly 
life was so delicate 
that his education 
was much neglected. 
He was taught at 
home andat the Fred- 
ericksburg grammar 


‘school. It was later in life he acquired the 


great knowledge, especially of ancient clas- 
sics and literature, which distinguished him 
as a scholar and made him ever one of the 
most agreeable of men. He was twenty-one 
when he entered the law school of the Uni- 
versity of Virginia. He graduated with the 
degree of B. L., and had attained such dis- 
tinction as a speaker that he was unani- 
mously selected by his professors and fel- 
low-students ‘‘ First Orator,” which, in that 





JAMES A. SEDDON, 





day was the highest honor conferred at the 
famous Virginia University. 

He began the prac- 
tice of law in Rich- 
mond and soon was 
retained in most of 
the important cases 
of the day. As a law- 
yer, it is said: “He 
was noted for his 
great learning, pene- 
trating intellect and 
persuasive elo- 
quence.” For years 
he occupied a con- 
spicuous place in pol- 
itics. In 1845 he was 
nominated by the 
Democrats in the 
Richmond district for 
Congress and was 
elected, although the 
district had been a 
doubtful one, by a 
handsome majority. 
In 1847 he was again 
nominated, but not 
being in accord with the resolutions of the 
nominating convention,he declined the nomi- 
nation and their candidate was defeated. Two 
years later he again received the nomination 
and was elected by a large majority over two 
opponents. He had been inclined to the 
Whig party, but after much thought and 
study he became a Democrat and he was 
considered “ one of the most ardent expon- 
ents of the doctrines of the State’s Rights 
school of politics, of which Mr. Calhoun 
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was the recognized leader.” In Congress 
he spoke frequently and well, and was a 
leader of his party. In 1846 he took a 
prominent part in the debates upon the 
Revenue bill, ‘“ Advocating,” it was said, 
‘‘with consummate skill and eloquence the 
principles of free trade. His high charac- 
ter, purity of motive and wise counsels giv- 
ing hima high position in his party and win- 





ning for him the respect of his opponents.” | 


After this session of Congress he retired to 
his beautiful home ‘‘ Sabot Hill,” in Gooch- 
land County, and lived the quiet, delightful 
life of a Virginia planter until the stirring 
days of 1860, when he was again forced into 
political life. Iam told: ‘“ He earnestly dep- 
recated secession, save as the last resort of 
liberty ; but advocated before the people the 
right and the policy of Virginia to secede, 
unless the North should grant to the South 
adequate guarantees against the invasion of 
its peculiar domestic institutions.” 

On January 19, 1861, the Legislature of 


Virginia appointed him, with Ex-President 
D | 


Tyler and others, a member of ‘‘ The Peace 





Convention,” which met at the call of Vir- | 


ginia at Washington City, February 4, 1861, 
‘‘To make a final effort to restore the Union 
and the Constitution in the spirit in which 
they were established by the fathers of the 
Republic.” He represented Virginia in the 
Committee on Resolutions, and in accord- 
ance with the instructions of his State made 
a minority report; ‘‘ Recommending that the 
Constitution should be amended in accord- 
ance with.the resolutions which had been 
introduced in the Senate by Mr. Crittenden, 
and by a further article expressly recogniz- 
ing the right of any State to peaceably with- 
draw from the Union.” 

“ Despairing,” it is said, “of a peaceable 


solution of the difficulties overwhelming the 
land, and recognizing that his paramount 
obligation was due to his native State, he 
devoted himself, with all the energies of his 
nature, to repelling what he deemed an un- 
Jawful invasion of her soil.” 


He was a mem- 





ber of the first Confederate Congress, and in 

November, 1862, President Jefferson Davis 
appointed him secretary of war. Becom- 
ing a member of Mr. Davis’ cabinet, he de- 
voted himself with characteristic zeal to the 
duties of his office until Janvary 1, 1865, 
when broken in health from his great labors 
he finally retired from public life and “lived 
in philosophic quiet” at his country home. 
I knew Mr. Seddon in the last years of his 
life. He was a most courtly, refined, culti- 
vated gentleman. He was very fond of 
young people, and always took a sympa- 
thetic interest in their affairs which won 
their regard in return. I remember his de- 
scribing to me one day, with a merry twinkle 
in his eye, a “ lover’s walk” he intended to 
make in his garden. “I shall have the pas- 
sion flower vine planted all along the way,” 
he declared, ‘“‘ and have it end at a seat un- 
der a willow tree.” He died August 109, 
1881. His eldest son, Mr. Thomas Seddon, 
who died a year ago in Birmingham, Ala- 
bama, was president of the Sloss Iron and 
Steel Company, and one of the most bril- 
liant men I have ever known. Another son, 
Judge James A. Seddon, is member of a 


| prominent St. Louis law firm, Seddon and 


Blair, and a fine lawyer. 

Thomas R. Joynes was born at Mount 
Prospect, Accomac County, Va., October 17, 
1789. The editor of the “ Richmond En- 
quirer” called him “ one of the mighty men 
of Virginia,” and it was said: ‘‘ He was the 
compeer of the brilliant Upshur and was to 
him what Fox was to Pitt in the British Par- 
liament.” He was remarkable for his great 
powers as a debater, and for his quick- 
ness, clearness and accuracy. He died Sep- 
tember 12, 1858. His son, Judge W. 
T. Joynes, also an able lawyer, has been 
sketched for THE GREEN BAG. Col. Samuel 
B. Paul, now of the New York bar, who 
practiced many years in Virginia and ranked 
high as a lawyer, especially as an authority 
on insurance law, writing of Judge William 
Joynes said: ‘ He was a close personal ac- 


’ 
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quaintance of mine. He was the best equip- 
ped lawyer I have ever known, —learned 
with a tenacious, well-trained memory.” 


The Scotts have indeed been a race of | 


lawyers and several generations of them 
have ranked high at the Virginia bar. Judge 
John Scott was on the bench for many years. 
It was said of him: “ With the name and 
genius of Eldon, he was a man of masterful 
power in mind and 
character. At the bar 
he had been a great 
advocate; in the con- 
vention of 1829-30, 
he was a prominent 
leader in its deliber- 
ations; a vigorous 
controversial writer, 
and on the bench he 
was one of the ablest 
judges in the coun- 
try. His judgments 
showed more original 
thought than learn- 
ing, and his temper 
was firm and com- 
manding.” A slander 
suit was pending be- 
tween two preach- 
ers; counsel suggest- 
ed the venire might 
have membersof their 
congregations upon 
its roll. The judge 
called on all who were such to stand up. A 
large number rose. The judge said with a sar- 
castic smile, but with grave decision: ‘‘ Sher- 
iff, summon a jury of sinners to try this issue 
between saints.” His son’s, Robert Eden 
Scott, reputation as a lawyer, was wide- 
spread, and his character as a man won for 
him the respect and admiration of all. A 
great lawyer said: ‘He was one of the 
most powerful speakers I ever heard. In 
the General Assembly, in the Convention of 
1850 and of 1861, before the Court of Ap- 
peals, everywhere he had a capacity to com- 








HENRY A. WISE, 





bine circumstances in such a net work of 
reasoning as to resist all the efforts of his 
adversary to break it.” The third in succes- 
sion of the family to attain distinction at the 
Virginia bar, was the late beloved Attorney- 
General of Virginia, Robert Taylor Scott. 
He was born March 10, 1834, at Warrenton, 
Va. He entered the University of Virginia 
in 1851, and graduated in 1856. He studied 
law under his father. 
He devoted himself 
to the practice of his 
profession until 1861, 
when, at the breaking 
out of the war, he as- 
sisted in raising and 
organizing a 
pany which was as- 
signed to the Eighth 
Virginia Regiment 
Volunteers. He was 
made captain and 
served until 1862, 
when he was appoint- 
ed on the staff of Ma- 
jor-General George 
E. Pickett as_ chief 
quarter-master of 
Pickett’s Division,and 
was with this com- 
mand to the close of 
the war. It was said: 
‘‘ His position was no 
sinecure, and he per- 
formed his duty with earnest purpose and 
well-directed effort, with faithfulness and 
courage, being always at his post of duty.” 
The war over he returned to the law. He was 
a prominent and able member of the State 
Convention of 1867, and of the House of 
Delegates in 1881. In 1889 he was elected 
Attorney-General of Virginia and re-elected 
in 1893, and had he lived he would certainly 
have been elected for the third time, which 
would be an honor, rarely, if ever, conferred 
in Virginia. As a lawyer he was highly ac- 
complished and always most honorable and 





com- 
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conscientious. Judge James V. Brooke who 
had been his law partner many years said: 
‘“He was well grounded in the science of 
the law and watched with care and appre- 
hension the innovations of modern precedent 
upon doctrines grown heavy with age. In 
a word he was a lawyer in the highest, truest, 
noblest sense of the term, and a fit model 
for those who are to follow after him.” He 
died August 5, 1897. His only son, R. 
Carter Scott, was appointed to serve out his 
father’s unexpired term as attorney-general. 
As he is an able and well-equipped lawyer 
the selection was most proper. 

Henry A. Wise was born in Drummond- 
town, Accomac County, Va., December 3, 
1806. He graduated at Washington Col- 
lege, Pennsylvania, in 1825. He began 
practicing law in Nashville in 1828, but in 
one year returned to Virginia. In 1833 he 
was elected to Congress by the Jackson 
party, and after the election he fought a 
duel with his competitor for the office. He 
was twice re-elected. In 1837 he was sec- 
ond in the celebrated duel between Jonathan 
Cilley, a member of Congress from Maine, 
and William Graves, a member from Ken- 
tucky, in which Graves killed Cilley. “A 
man of undoubted ability and great influ- 
ence,” John W. Forney said, “ standing be- 
tween the two great parties in the house, he 
delighted in his isolation and rioted in the 
eccentricities of his genius.” In 1842 he 
was appointed Minister to France, but the 
Senate refused to confirm him. Later he 
was appointed Minister to Brazil and lived 
in Rio Janeiro from 1844 to 1847. He was 
elected Governor of Virginia in 1855. While 
he was Governor, John Brown was hung. 
He was appointed Brigadier-General in the 
Confederate army. After the war he again 
practiced law. He wrote avery entertaining 
book entitled ‘‘ Seven Decades of the Union: 
Memoir of John Tyler.” He was descended 


from one of the very oldest English families 
and also from the Douglas’s of Scotland, the 
family of the famous Earl of Angus. 


Some 





of the old law books, which were the prop- 
erty of Col. George Douglas, the first of the 
name who came to Virginia, and who prac- 
ticed law in Accomac County, are still in the 
possession of Governor Wise’s son, John S. 
Wise, a clever member of the New York 
bar. They include some old English re- 
ports, a‘‘ Natura Brevium ” of the first edition, 
and a “ Coke on Littleton” printed in 1629. 
It is said: ‘‘Governor Wise’s eloquence 
swayed men as the wind sways trees,” and 
that he had wonderful power as a pleader. 
The following is told as an illustration of his 
eloquence: ‘‘One summer, during the prog- 
ress of a camp meeting on the famous Tan- 
gier beach, a man from the mainland 
disturbed the worship and almost broke up 
the meeting. The managers determined to 
prosecute him. His conviction seemed a 
certainty, and it was expected he would be 
severely punished. Mr. Wise rose to defend 
him, and the audience, at a loss to imagine 
what he could find to say, were amazed to 
hear him begin by admitting his client’s 
guilt and lecture him severely for his con- 
duct. Then he called for a Bible, and turn- 
ing to the prosecutors preached them a 
splendid sermon on their conduct in prose- 
cuting the man being opposed to the teach- 
ings of the Christ they professed. Before 
he was through the jury was convinced that 
his client was a poor persecuted creature, 
and they rendered a verdict in his favor 
without leaving the room, the church having 
heavy costs to pay.” One day Mr. Wise 
was visiting a friend near Crisfield and went 
with him to the sale of the effects of a poor 
man who had recently died. Among the 
things was a large old-fashioned punch-bowl. 
The widow had been in the habit of keeping 
her supply of loaf sugar in it, and while she 
was out of the room searching for something 
to empty the sugar into, the punch-bowl 
was sold, and when she returned the man 
refused to give up the sugar. The assembled 
crowd was very indignant, and at last he 
appealed to Mr. Wise, saying, “ Mr. Wise, 
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am I entitled to the 


you are a lawyer; 
sugar in the bewl or not? I want you to 
give your opinion so the whole crowd can 
hear you and settle this matter.” 

“Then,” quietly said Mr. Wise, “ I advise 
you that the sugar is yours. The widow 
cannot take it from you. She has no re- 
dress in the matter.” 

The man was about to leave in triumph 
with his prize when 
Mr. Wise called out 
to him: 

“Stop, I’ve given 
you my opinion; I’ve 
advised you at your 
persistent request, as 
I can prove by all 
present. Now I de- 
mand payment for 
the advice and my 
fee is five dollars.” 

The man, much 
crestfallen, handed 
him the money, and 
Mr. Wise gave it to 
the poor widow with 
the request that she 
spend it for herself 
and fatherless chil- 
dren. He died in 
Richmond, Septem- 
ber 12, 1876. 

Patrick Henry Ay- 
lett was born May 9, 


1825, in King William County, Va. He 








PATRICK HENRY AYLETT. 


| the close of the war. 


punished him the following Saturday by 
making him pull down and put up fences 
on his place all day. He graduated in law 
at Harvard College. While he was there 
war began between the United States and 
Mexico, and there was a large war meeting 
in Faneuil Hall which he attended. Some- 
one announced, during the speaking, that a 
descendant of Patrick Henry was present. 
Immediately there 
was a great outcry for 
him, and he was forced 
upon the rostrum. 
His speech is said to 
have made Faneuil 
Hall shake with ap- 
plause “as it was wont 
to do when Webster, 
Everett, Choate and 
Winthrop spoke.” In 
1853 he went to 
Richmond tolive. He 
wrote for the editorial 
columns ofthe famous 
“ Richmond Exam- 
iner.” President Bu- 
chanan appointed 
him United States 
District-Attorney for 
the eastern district of 
Virginia and he held 
the office, President 
Davis having re-ap- 
pointed him, until 
It was said of 


was the great grandson and namesake of | him: ‘His towering intellect found no 


the famous orator, Patrick Henry, and, as | 


it has been said, ‘‘came from the best and 
purest old English Cavalier stock who 
came to Virginia and settled upon land de- 
rived by grant from the British Crown.” In 
his boyhood he attended the Rumford 
Academy in King William County, and at 
home he received the most perfect care and 
training. 


pulled down a neighbor’s fence, against 


whom he had a boyish grievance, his father | 





| lawyers.” 
It is told that once when he had | 


pleasure in the drudging or humdrum of wzsz 
prius practice, but give him a case involving 
life, liberty, or great constitutional or legal 
questions, that expanded the mind and 
called for the exercise of the high intellect- 
ual powers of man, and he towered like a 
legal giant in the front rank of American 
He was six feet two inches tall, 
and was considered a strikingly handsome 
man. On April 27, 1870, a great calamity 
befell Richmond, and Mr. Aylett was one of 
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those who went down amid the ruins of the 
Supreme court room. As he was going up 
to the fatal court-room, he met at the steps 
of the Capitol a friend who told him of the 
death of one of their schoolmates and 
friends. ‘ Yes,” he replied, ‘We are all 
passing away.” 

William J. Robertson was born in 1817 in 
Culpeper County, Va. He graduated with 
the degree of B. L., at the University of Vir- 
ginia. He settled in Charlottesville, and 
was soon after elected commonwealth’s at- 
torney for Albemarle County and won 
much reputation. In 1859 he was elected 
to the Court of Appeals over the distin- 
guished orator and lawyer, Col. John B. 
Baldwin. I have been told that each thought, 
for a day or two, the other was elected, and 
each sent telegrams of congratulation to the 
other, and they remained friends through 
life. Judge Robertson’s first wife was a 
daughter of the noted lawyer, Gen. Wil- 
liam F. Gordon, of Albemarle County. 
General Gordon was not only a great lawyer, 
but an eloquent and charming public man, 
who, Randolph Tucker said, ‘ deserves to 
be remembered forever.” 


the great convention of 1829-30. 

The ablest opinion which Judge Robert- 
son delivered while on the Virginia Supreme 
Bench, according to the opinion of the bench 
and bar, was in the case of Burroughs vs. 
Peyton. It decided that the Confederate 
Congress had no power to make a contract 
with the citizens of the various States in the 
Southern Confederacy whereby that body 
should be forbidden to call such citizens into 
the military service of the country, and that 
an act of the Confederate Congress author- 
izing persons in the military service of the 
Confederacy to put in substitutes did not 
constitute a contract between the govern- 
ment and such persons, and that such per- 
sons could be compelled to serve again in 
the army under a call made by virtue of a 
subsequent law of Congress. In Virginia 





He was the pro- | 
poser of the sub-treasury and a member of | 





there have been few great cases with which 
Judge Robertson has not been connected 
since he left the bench. I was present at 
the trial of the famous Arlington suit before 
the Supreme Court at Washington, and heard 
Judge Robertson, who was leading counsel 
for General Custis Lee, speak. His brief in 
this case has been pronounced “a master- 
piece of legal argument.” While the case 
was still undecided I went, with the wife 
of a distinguished Washington lawyer, to 
call at the home of Chief-Justice Waite. 
The Chief-Justice happened to be in the 
parlor, and the lawyer’s wife, who was a 
friend of the Lee family, and also of Judge 
Robertson, being naturally very much in- 
terested in the case, said to him: ‘“ Oh, 
Judge Waite, please tell me what is to be 
the decision in the Arlington case.” 

Laughingly the Chief-Justice shook his 
head, and replied: ‘‘ My dear madame, I am 
surprised at you. However,” he continued, 
“T remember you are only a lawyer by mar- 
riage, while Miss Marshall here is one by 
descent, so I venture to say she would not 
have thought of asking me such a question.” 

A lawyer, speaking to me of Judge Rob- 
ertson, said: ‘In my opinion, his reputation 
as a lawyer is not only due to his great 
ability but to his painstaking and conscien- 
tious preparation of his cases, and to his 
extreme thoroughness in all the details of 
his profession, and above all in his great 
integrity.” Judge Robertson’s son, Judge 
William Gordon Robertson, is a prominent 
Virginia attorney with offices at Roanoke, 
Va., and his son-in-law, Capt. Hugh Garden, 
is a popular member of the southern colony 
in New York, and of the bar in that city. 
Judge Robertson still lives at Charlottes- 
ville. 

William Wirt Henry was born at Red 
Hill, Charlotte County, Va., February 14, 
1831. He is the grandson of the celebrated 
orator, Patrick Henry. After taking his de- 
gree in 1850 at the University of -Virginia, 
he rested a year and visited Washington to 
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hear Clay, Cass, Benton, Douglass, Calhoun 
and the other great men who were then in 
the United States Senate. He studied law 
in the office of Judge Hunter H. Marshall, 
a learned and able lawyer, and for years a 
leader at the Richmond bar. In 1853 he 
began practicing and attended the courts of 
Charlotte, Prince Edward and Halifax, meet- 
ing some of the most accomplished lawyers 
in Virginia. The able 
jurist, William Leigh, 
was the judge of the 
Circuit, and when, in 
1857, Judge Marshall 
succeeded him, he 
turned over his large 
practice to his former 
pupil. 

One of the first 
cases that brought 
him distinction was 
Maitland vs. Desha- 
zer. The case had 
been on the docket 
of Charlotte circuit 
court so long that 
the counsel first en- 
gaged were dead. It 
was a case of eject- 
ment. The difficulty 
was to prove a con- 
nected line of title in 
the plaintiff. Part of 
the evidence was an 


old deed, filed with the clerk, but only par- 








WILLIAM WIRT HENRY. 


tially proved for record. The case had once | 


been to the Court of Appeals, and it had de- 
cided that this deed should not be read as evi- 
dence unless it was fully proved. However, 
in another case, the court had reversed its 
decision. Mr. Henry was employed for the 
plaintiff and was opposed by Wood Boul- 
din, afterwards judge of the Court of Ap- 
peals. 
and his success bringing him much reputa- 
tion, he was elected Commonwealth’s at- 
torney, holding the office a number of years. 


After a hard fought battle he won, | 


Moving to Richmond, where he had a 
large practice in the Court of Appeals, in 
several important cases, I am told, he had 
for his opponent the judge who had signed 
his license to practice, and, to his great 
satisfaction, he beat him. In 1833, when 
the new Court of Appeals was elected, it 
was a very serious question as to whether 
Judge Burks’ term had ended, and, there- 
fore, whether Judge 
Hinton could take 
his place. Mr. Henry 
was counsel for Judge 
Burks. The court- 
room was crowded 
with lawyers and the 
case attracted much 


attention. It was 
conceded that Mr. 
Henry’s argument 


was very powerful. 

A very important 
case of Mr. Henrys 
was “The Trustees 
of the Presbyterian 
Church vs. Guthrie ” 
which involved the 
doctrine of charities 
in Virginia. The old 
law had been made 
by a decision of Judge 
Hénry St. George 
Tucker, while presi- 
dent of the Court of 
Appeals, in a case many years before. Mr. 
Henry was opposed by Henry St. George 
Tucker, the clever grandson of the judge, 
who was assisted by his distinguished father, 
J. Randolph Tucker, and they made every 
effort to sustain the decision. Mr. Henry 
expressed admiration for the filial piety of 
these gentlemen in attempting to save their 
ancestor’s opinion from assault, and com- 
pared the scene in court “to that of the 
pious AEneas when he left Troy, bearing 
upon his shoulders the body of his father 
and leading his son by the hand.” 
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Mr. Henry is noted for his readiness at 
repartee. In one of his cases the opposing 
counsel, who had been speaking a long time, 
ended by saying, ‘“‘ There is nothing whatever 
in Mr. Henry’s case.” Mr. Henry replied: 
‘*The gentleman then has evidently been 
attempting to reproduce the play of ‘“‘ Much 
Ado About Nothing.” 

At another time, in defending a case, Mr. 
Henry painted the plaintiff in very dark 
colors. 
saying, ‘His view was caused by a jaun- 
diced eye; he regarded his client very dif- 
ferently.” Mr. Henry quickly said: ‘“ I have 
no doubt the retainer received by the 
learned counsel has produced the same 
effect upon his vision the flower water dis- 
tilled into the eye of Titania had in making 
her fall in love with the beastly Bottom, and 
doubtless he paraphrased Titania’s address 
thus: ‘I pray thee, gentle mortal, pay 
again, my heart is much enamoured of thy 
notes; so is mine eye enthralled to thy 


The opposite counsel answered by | 





shape, and thy fair virtue’s voice perforce | 


first-view to to 


” 


doth me on 
swear, —I love thee.’ 

Mr. Henry was elected in 1896, presi- 
dent of the Virginia Bar Association, and 
delivered at its ninth annual meeting, held 
at the Hot Springs of Virginia, a most able 
and entertaining address on the trial of 
Aaron Burr, the trial which, as Mr. Henry 
truly said, won for the Virginia Bar “ the 
distinction of being the equal of any, if not 
the ablest, bar in the United States.” 

Mr. Henry says of himself: “From my 
early boyhood I desired to become a law- 
yer. My profession has been my life’s 
work, and my earnest endeavor has been to 
render myself a worthy member of our most 
honorable calling.” That he has succeeded in 
this and that he is to-day one of the lawyers, 
throughout the United States, most to be ad- 
mired and imitated, is the opinion of all who 
know him. His son-in-law, Mr. James Lyon, 
who is a fine lawyer, was for several years 
an able member of the Virginia legislature. 


move say, 





Judge James Keith, Chief Justice of the 
Supreme Court of Virginia, was -born in 
Fauquier County, Va., at ‘“ Woodbourne.” 
He is ason of Mr. Isham Keith and a de- 
scendant of Rev. James Keith, a Scotch 
clergyman, who came to this country after 
the final defeat of the Stuarts, having been 
actively engaged in the uprisings. He 
carried on a secret correspondence with his 
cousin, Earl Mareschal Keith, during the 
last attempt for the Stuarts, which, being 
discovered, a price was put upon his head 
and his property confiscated. Escaping in 
a fishing smack to France, he came later to 
America and was made rector of Hamilton 
Parish, Fauquier County, Virginia, where he 
continued until his death in 1752, when he 
was buried by his parishioners who were 
devoted to him, under the altar of the 
church. He was also the grandfather of 
Chief-Justice John Marshall. His wife was 
Mary Isham Randolph, a grand-daughter 


| of William Randolph of Turkey Island, the 


ancestor of so many of Virginia’s greatest 
sons, among them Thomas Jefferson, John 
Marshall, and Robert E. Lee. Mrs. Keith 
was a woman of very strong character, and 
there are numerous stories told of her cour- 
age and sense. On one occasion her hus- 
band was called away to spend the night, 
leaving a large sum of money in the house. 
While sitting near an open vine-covered 
window at dusk, she overheard her chil- 
dren’s nurse planning to let a man in to rob 
the house at midnight. She quietly went 
up to her nursery, and when the nurse came 
in, taking her by surprise, tied her with a 
strong rope, gagged her, and locked her in 
a closet. Near midnight she seated herself 
near the nursery window armed with a 
carving-knife, and when a hand appeared 
on the sill, came down on it with all her 
force, almost severing it; the man quickly 
disappeared with a cry of agony, and the 
house was not again disturbed. 

She was a daring horse-woman, and one 
day was riding through a part of the country 
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where, it was said, there was a band of horse- 
thieves headed by a certain Captain Perkins. 
As she rode along she was joined by a 
handsome stranger who said: ‘ Madame, 
are you not afraid to ride such a fine 
animal through a country infested by horse- 


thieves?” Mrs. Keith had heard Captain 


Perkins described and had recognized him, 
“Oh, no, for I 


so she quietly replied: 
have heard that Cap- 
tain Perkins, the cap- 
tain of the band, is 
a perfect gentleman, 
and I know he would 
not allow an unpro- 
tected woman to be 
molested.” 

A little further on 
they her 
home, 
low bow he 
‘‘Madam, I 
brought you 
place of safety; I 
am Captain Perkins,” 
and dashed away. 

Judge Keith learned 
from his parents a 
love of patriotism 
and of all things good 
and noble. His early 
were con- 


neared 
with a 
said: 
have 
to a 


and 


studies 
ducted by private tu- 


tors. He studied law 


at the University of Virginia, and had just | 


begun to practice when the war began. 
Joining the famous Black Horse Company, 
he served as a private until December, 
1863, when he was. made adjutant of the 
regiment. After the war he formed a part- 
nership with Col. John S. Mosby, the gal- 
lant Confederate soldier, and practiced until 
1869, when he was sent to the legislature 
from Fauquier County. He was elected judge 
of the Eleventh Virginia Circuit before he 
was thirty, and was the youngest judge on 
the State bench. When someone spoke of 
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his youth to his law partner, Colonel Mosby 
replied: “Age has nothing to do with it, 
he was born a judge,” and so it would seem, 
for during all the years he presided, as a 
lawyer said, “ He increased in wisdom, in the 
affectionate regard of the lawyers who prac- 
ticed before him, and in the general esteem 
of the people.” One of his most important 
decisions was in an injunction suit of the Al- 
exandria and Wash- 
ington R. R. Com- 
pany vs. the Corpor- 
ation of Alexandria. 
The railroad 
under obligation to 
build a depot on one 
of the principal 
streets of Alexandria 
and had never done 
so, but had blocked 
up the street with 
freight and passenger 
cars, making nearly 
useless one of the 
most frequented 
thoroughfares. The 
council ordered the 
track taken up in 
thirty days or they 
would have it tornup, 
and the railroad got 
out an injunction. It 
was to dissolve this in- 
junction that the suit 


Was 


was brought. In commenting upon the case 
a leading journal said: ‘“ Judge Keith is not 
only one of the best men in private life, 
but brings to his high office a firm dignity 
a purity which commands absolute confi- 
dence and a judicial mind of the highest 
order, and he bids fair to be the first of any 
whose name is inscribed on the rolls of 
Virginia jurists.” 

Judge Keith is one of the best loved men 
in Virginia, and when, in 1894, he was ap- 
pointed to the Court of Appeals and elected 
its president, there was general satisfaction 
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throughout the State. The bar, in the 
counties comprising the circuit of the lower 


court over which he had presided, passed | 


resolutions of respect for him and regret at 


parting with him, and a splendid set of | 


silver was presented to him. 
active part in settling the State debt. 
counsel and advice was frequently sought 
by the committee in charge of the matter. 
He is a splendid look- 


ing man, six feet two 


inches tall, and a 
blonde. _ Possessing 
great legal attain- 
ments, sound prac- 


tical sense, combined 
with great firmness 
of character, he is 
most intolerant of 
falsehood or lack of 
principle in others. 
Nothing satisfies him 
but the absolute 
truth, and he seeks 
for it in every ques- 
tion which comes be- 
him until it has 
been truly said of 
him: “ Like his great 
kinsman, John Mar- 
shall, he should have 
‘Justice’ inscribed 
under his portrait.” 
When nominating 
him for the Supreme Bench Mr. Henry 
Heaton eloquently said : — 

“As a judge learned in the law, no man 
is his superior, but something besides mere 


fore 


He took an | 


His | 


entrusted to his care, satisfied that justice 
will be done, though the Heavens fall.” 
Fauquier county has given many noble 
men to the country, but none more to be 
admired than the brave soldier, fine lawyer, 
and splendid gentleman, General William H. 
Payne. On my grandfather’s home-place, 


| in the beautiful mountains of Virginia, I 
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technical knowledge of law is necessary to | 


constitute a good judge— sound discretion 
in the application of theoretical principles, 
calm consideration of facts, quick appre- 
hension of ideas, patient hearing, and high- 
er above all, honesty and strict integrity of 
purpose. Of whatever shade of political 
opinion, high or low degree of station in 
life, all feel that their rights may be safely 


| 


| 


have seen standing an old stone school- 
All around 
were traces the 
ruin wrought by the 


house. 
of 


cruel war; but 


«« Still sits the school- 
house by the road, 
A ragged beggar 
sunning ; 
Around it still the 
sumachs grow, 
And blackberry 
vines are running.” 
Over the 
taught in this house, 


school 


there presided, in the 
days gone by, a fa- 
mous teacher named 
Abbott, and to him 
came the sons of the 
rich planters living 
for miles 
Among 
William H. Payne, 
and there was laid 
the foundation of his 
splendid education. 
General Payne entered the Confederate 
army as captain of the gallant Black Horse 
Troop, which covered itself with glory 
from the beginning to the end of the war. 
He was shot down and left upon the field 
for dead, at Williamsburg in 1862; recover- 
ing, he was wounded and fell into the hands 
of the enemy in the Gettysburg campaign, 
and was again wounded at Five Forks, a 
week before General Lee’s surrender. As 
he says himself, he “ saw all of the war he 
could see, from the rising of the sun at 
Manassas to the going down of the same at 


around. 


them was 
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Appomattox.” Since the war he has de- 
voted his time entirely to his profession, 
and has achieved such distinction that he is 
easily numbered among the first of Vir- 
ginia’s lawyers. He is division counsel of 
the Southern railway, with offices in Wash- 
ington City. General Payne is a distin- 
guished looking man, with all the courtly 
manners and fine bearing of a Virginia 
gentleman. 

Eppa Hunton was 
born September 23, 
1823, in Fauquier 
County, Virginia. 
The Huntons origin- 
ally settled in New 
England, and the 
story goes that once, 
in a convention in 
Maine, when they 
had been balloting 
some time for gover- 
nor, a member called 
out, ‘‘Men, enough; 
Hunt-on, Hunt-on,” 
and Governor Hunton 
receiving the nomina- 
tion, elected. 
General Hunton’s 
father died when he 
was nine years old, 
leaving but a small 
estate; and the son, 
who was being edu- 
cated by Rev. John Ogilvie, borrowed the 
money from an uncle to finish his education, 
and paid it back out of his first fees as a 
lawyer. He taught school for three years, 
studying law at the same time under 
Judge John Webb Tyler and began to 
practice in 1843. In 1849 he was elected 
Commonwealth’s attorney for Prince Wil- 
liam county and was re-elected again and 
again until 1861, when he entered the Con- 
federate army. He was appointed colonel 
of the 8th Virginia Regiment, and ordered 
to raise and equip it. As he himself says: 





was 
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“ Before the first battle of Manassas I com- 
manded a regiment of as brave men as 
ever fought for liberty.” He was promoted 
after the battle of Gettysburg and com- 
manded the brigade known as Hunton’s 
Brigade, which was composed of the 8th, 
18th, 19th, 26th, and 56th regiments of 
Virginia infantry. After the war he went 
back to the bar and his practice grew rap- 
idly. He sent 
to Congress many 
times from the 8th 
Virginia district and 
his splendid services 
in the memorable 
fight against the ob- 
noxious Force Bill, 
the prominent 
distinguished part he 
took in all the 
bates for the good of 
his people are a mat- 
ter of history. He 
was a member of the 
electoral commission 
in the controversy 
between Tilden and 
Hayes as to which 
had been elected to 
the presidency and 
the disgraceful end of 
the contest, an end 
he tried so hard to 
avert, caused him a 
severe illness. He, with Hon. J. C. S. 
Blackburn of Kentucky, framed the bill 
for the present form of government for 
the District of Columbia, and one of his 
admirers wrote: ‘When the future histor- 
ian shall write up the glories, beauties and 
magnificence of Washington City, let him 
not forget how much of it is due to the gov- 
ernment prepared by Blackburn and Hun- 
ton.” At the close of the Forty-sixth Con- 
gress he opened law offices in Washington 
City with Hon. Jeff Chandler, and their bus- 
iness was a very large one. In 1892 he was 


was 


and 


de- 
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appointed United States Senator from Virgin- 
ia to fill the vacancy caused by the death of 
John S. Barbour and the legislature elected 
him to serve out the unexpired term to 


March 4, 1895. General Hunton is a 
large man. Dr. Ellzy says: “Everything 
about him indicates massive strength, 


which is, morally and mentally his distinc- 
tive characteristic, and he is a gentleman 
upon whose integrity 
and moral character 
no scrutiny can de- 
velop the vestige of 
a stain.” 

As I am about to 
complete this article 
which tells of some 
of the great lawyers, 
whose and 
fame are an insepa- 
rable part of Virgin- 
ia’s proud history, it 
seems to me proper 
to add something of 
two of her sons who, 
“although they live 
under another sky,” 
with hearts un- 


names 





changed have ever 
been faithful to their 
love for her, and who, 
I am sure, think no 
greater can 
be done them than 
to call them “ Virginians. 

Charles Marshall, who has for years been 
one of the most distinguished members of 
the Baltimore bar,-was born in Warrenton, 
Va., October 3, 1830. His father, Alex- 
ander John Marshall, was a son of a brother 
of the Chief Justice. 

Charles Marshall went to the University 
of Virginia and graduated in 1849. For 
several years he was professor of mathemat- 
ics in the University of Indiana. He left 
there in 1852 and until the breaking out of 
the war practiced law in Baltimore. Like a 


honor 


” 
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true son, when his mother state seceded he 
returned to Virginia to. take part in “defend- 
ing her hearths and altars and maintaining 
her laws and liberties.” He was on the 
staff of Gen. Robert E. Lee from March, 
1862 to the close of the war. He was first 
a major, but was promoted lieutenant 
colonel after the Pennsylvania campaign in 
1863. He prepared the official reports of 
the army of Northern 
Virginia from 1862 
to 1865 and for this 
able and_ valuable 
service historians, in 
years to come, will 
thank him for ena- 
bling them thereby to 
truthfully tell the 
story of the brave 
deeds of the noble 
men who composed 
that than 
whom no more 
splendid 
ever fought for any 


army, 
soldiers 


cause. 

He was the only 
member of General 
Lee’s staff who was 
with him at the con- 
ference with General 
Grant at Appomattox 
Court House, Sun- 
day, April 9, 1865, 
and it was he who drafted the letter of ac- 
ceptance of the terms of surrender. On the 
next day, in an ambulance, near General 
Lee’s tent, it was his sorrowful task to pre- 
pare the last general order containing the 
farewell address of the incomparable Lee to 
his brave army of Northern Virginia. After 
the war he returned to Baltimore to practice 
law again. He is a man of great ability and 
the Marshall name has never been borne 
more worthily by any one than by this dis- 
tinguished Baltimore lawyer. He has three 
sons who are lawyers, the eldest, Snowden 
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is a member of the New York bar; Mark- 
ham and Robert E. Lee are associated with 
their father. 

Roger A. Pryor was born in Dinwiddie 
County, Va., in 1828. He is descended 
from the Bland, Poythress, Cary, Randolph, 
Isham, Gates, Atkinson and Pleasant fami- 
lies of colonial Virginia and through them 
from noble families in England and France. 
Judge Pryor graduated, with the valedictory, 
at Hampden-Sydney College when eighteen 
years old, studied law under Prof. John B. 
Minor at the University of Virginia, gradua- 
ted, was admitted to the bar and married be- 
fore he was twenty-one. He first went into 
journalism and had a brilliant career as editor 
of the “‘ Southside Democrat,” ‘‘ Washington 
Union” and “Richmond Enquirer” in the 
notable days before the war. In 1855 he was 
sent on a special mission to Greece by Presi- 
dent Pierce, on his return in 1856 he made 
some able speeches in Montgomery which 
defeated the plan of Mr. William L. Yancey 
for redpening slave-trade. He was elected 
to Congress in 1859 and reelected in 1860. 
When Virginia seceded he became a mem- 
ber, first of the Provisional Congress, then of 
the first regular Confederate Congress. 
Later he entered the Confederate army and 
was appointed colonel by the Governor of 
Virginia and brevetted general after the 
battles of Williamsburg and Seven Pines. 
After the war he became a member of the 
New York bar and was eminently successful. 
He was appointed by Governor Hill, Judge 
of the Court of Common Pleas, and after- 
wards elected for the full term of fourteen 
years, which position he held until that court 
was consolidated with the Supreme Court 
of which he is now a justice. Of the nine- 


teen New York City Supreme Court judges, 
Judge Pryor is said to be the greatest hum- 
orist and wit and the most delightful guest 
at dinner or banquet. It is said: “His rep- 
artees, always appropriate and in place, are 
heightened in effect by his almost preter- 
natural countenance, in which the smile 
seems fairly weird-like.” One of his most 
admired speeches was made at the annual 
dinner of the alumni of the University Law 
School in New York, April 18, 1895, in re- 
sponse to the toast: “The Bench.” 
much applauded and was published all over 
the country. His closing words were: 
“Wealth is not the reward of the lawyer, but 
by noble endeavor he may attain a better 
prize—a name of renown and an influence 
for good.” The same year Judge Pryor 
read a splendid paper before the Virginia 
Bar Association, at their annual meeting at 
White Sulphur Springs, which breathes 
throughout his love for the land of his birth, 
and that indeed he cherishes “her. renown 


It was 


as a priceless heritage, and feels any dero- 
gation from her glory as a filial bereave- 
ment.’”’ One who knows him well, says of 
him: “Thoughtful of others, kind, sympa- 
thetic, most tender and gentle. His capac- 
ity for work is undiminished. He can out- 
work half a dozen men.” 

Virginia! “From her first born to her 
latest—from Washington to Lee, unequal 
only in fortune—the Old Commonwealth 
has maintained the high strain of her noble 
lineage. The story of her renown abides 
with us, not as a solace in our decline but 
as an incentive to emulation of her ancient 
virtues; that so we may transmit her glory 
to the succeeding generation without blem- 
ish and without abatement.” 





GRE es 





162 





The Green Bag. 





EXTRAORDINARY WILLS. 


OME one has said that great living makes 
great dying. But it is not only in dying 
that men reveal their true character; they 
reveal it perhaps even more strongly in mak- 
ing their wills. It is true that there is nothing 
especially noteworthy about an average will, 
but that is because there is nothing especially 
noteworthy about the average man; and even 
in such wills, therefore, there is an uncon- 
scious revelation of character. 

But an immense nuniber of wills indicate 
much more than this. In them may be read, 
sometimes in black and white, and sometimes 
between the lines, rarely interesting life 
stories, sometimes tragical, sometimes comi- 
cal, and sometimes suggestive of nothing 
more than vanity, eccentricity or caprice. 
Wills belonging to the latter class are by far 
the most picturesque. Story writers have 
made an abundant use of such wills. Every- 
body has read of the- old lady and the old 
gentleman who keep a string of relatives 
dancing attendance on them for years, and 
who in their wills devise all their property to 
the Home for the Indigent and Disabled 
Black Cats. Or the old curmudgeon whose 
relatives pamper him for years, and who in 
his will declares that he has nothing to leave 
them but his blessing; or the old lady who 
is treated with contumely by all her relatives 
but the angel heroine, because she declares 
herself to be a pauper, and who in her will 
leaves a large hoarded fortune to the afore- 
said angel heroine. Or the queer old party 
who leaves to his heir nothing but the family 
Bible, which is finally discovered to contain 
a number of marked passages that when put 
together tell where an immense hidden fortune 
may be found. All these and scores of other 
variations of the story may be found in the 
current novels of the day, testifying to the 
prominent place of the will in literature. 

Newspapers are constantly chronicling 





stories of wills just as surprising and eccen- 
tric. Years ago there died a wealthy Eng- 
lish gentleman who directed that the five 
drawers in his desk be opened on the five 
consecutive anniversaries of his death. That 
was all; not a word about the disposition of 
his large fortune. When four drawers were 
opened there was found in them nothing but 
a sealed letter containing this message: 
“Have faith and hope, and you will attain 
unto the fruition of all your desires.” When 
on the fifth anniversary the last drawer was 
opened, a properly executed will was found, 
leaving the property to those who had ex- 
pected it. 

A London theatrical man named W. D. 
Foster directed that no woman should be 
present at his funeral, and gave orders that 
if his wife survived him he should be cre- 
mated. In France, not long ago, died an 
eccentric Frenchman, whose will declared 
the French to be “a nation of dastards and 
fools.” For that reason he devised his whole 
fortune to the poor of London, and directed 
that his body be thrown into the sea a mile 
from the English coast. An attempt was 
made to have him adjudged insane when he 
made this will, but it failed. Another French- 
man directed that a new cooking recipe should 
be pasted on his tomb every day; and still 
another Frenchman, a lawyer, left $50,000 
to a local lunatic asylum, declaring that it 
was simply an act of restitution to the clients 
who were insane enough to employ his 
services. 

Cremation clauses are becoming quite 
common in English and Continental wills ; 
but many of them are ignored by the rela- 
tives. Many testators now make some pro- 
vision in their wills to ensure their not being 
buried alive. For instance, the late John 
Blount Price, of Islington, directed that four 
days after his death two skillful surgeons 
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should be paid $25 each to perform such 
operations on his body as would kill him in 
case he were yet alive. The Viscount de 
Carros Lima directed that his body should 
be watched by his heirs until decomposition 
set in. A similar provision was made by 
an Irish gentleman, who died last year. A 
Vienna millionaire seemed to have a horror 
of darkness, for he provided not only that 
the vault in which his body was to be, should 
be lighted by electricity, but that the coffin 
also should be similarly illumined. Lord 
Newborough made provision for two separate 
interments. 

There are some remarkable “ waiting 
wills” on record. Not long ago an eccen- 
tric German died, who directed that his 
estate, amounting to $10,000, be turned in- 
to money and put out at compound interest 
for 200 years. At the end of that period 
the whole sum is to be safely invested, and 
the interest applied to the relief of suffering 
and poverty. Count Hardegg, who recently 
died, left $300,000 to the University of 
Vienna, on condition that it should be put 
out at compound interest for 100 years, at 
the end of which period he estimated that 
his bequest would have increased to $18,- 
000,000. Instances are innumerable where 
legatees are compelled to wait a long term 
of years for the property devised to them, 
simply because of some whim or caprice of 
the testator. 

Not many years ago a queer old native of 
Finland devised all his property to the Devil, 
and the State at once took possession of it, 
without attempting to establish its identity 
with the personage named in the will. There 
is a tendency in England, on the part of en- 
gaged men, to draw up wills in favor of the 
ladies to whom they are engaged. By thus 
anticipating what they would probably do 
after marriage, they not only take duty by 
the forelock, so to speak, but reap a present 
reward in the increased ardor of the adored 
one. 

Merely to catalogue the eccentric wills 





that have been made in the United States 
would fill a volume. Some of these wills 
betray that grotesque sense of humor that in 
so many other things characterizes the Ameri- 
can people, while others reveal a perverse 
crankiness on the part of the testators, which, 
to say the least, is not pleasant to contem- 
plate. In one of the wildest gorges of the 
Blue Ridge in Western North Carolina, there 
lived a few years ago a man who was a most 
ferocious infidel. When he died it was dis- 
covered that in his will he directed that he 
should be buried on the summit of one of the 
loftiest peaks of the Blue Ridge, and that his 
epitaph should disclose that he died reviling 
Christianity. Instead of carrying out his 
wishes, however, his relatives buried him in 
a Christian cemetery, and on the spot where 
he desired to be buried placed a large white 
cross. There are probably few who will criti- 
cise them for their action in the matter. One 
finds it difficult not to think harshly of the 
man recently deceased in this State, who in 
his will left his property to ‘ the woman who 
lives with me,” meaning by that his true and 
lawful wife. Not long ago a Boston man 
died, whose will left his wife penniless unless 
she married again within five years, the 
reason given for this proviso being that he 
wanted somebody else to find out how hard 
it was to live with her—truly a monstrous 
revelation of post-mortem spite, and one that 
any decent court ought to set aside. 

But such wills are rare; it is much more 
common to find testamentary provisions 
against wives marrying again. If report 
speaks truly, such prohibitions do not always 
strike the grief-stricken widow as wise or 
proper. 

Wills cutting off some prodigal son with a 
shilling are too familiar in English life to ex- 
cite any special remark, and in that country, 
where a man’s last will and testament is re- 
garded as a very sacred thing, the prodigal 
son generally has to take the shilling and 
say nothing. But in this country there is a 
strong, though perhaps latent, sentiment in 





164 





The Green Bag. 





favor of setting aside provisions in a will that 
are manifestly absurd or unjust. This largely 
explains why there are so many attempts in 
the United States to set aside wills, and why 
so many of these attempts are successful. 
The fact that a man is never absolutely cer- 
tain that the provisions of his will will be 
carried out has suggested to many the pro- 
priety of disposing of their property during 
their lifetime. But there are objections to 
that course. Not long agoa man in this city 
turned over all his property to his wife. No 
sooner did he do so than she turned him out 
on the street, and not long afterward he died 
a pauper. 

Perhaps the most remarkable wills are 
those which aim to promote virtue and dis- 
courage vice. Not long ago a very wealthy 
gentleman of Long Island died, who pro- 
vided that none of his heirs should inherit 
unless they could show that they led a life 
of almost angelic virtue. Among the con- 





ditions mentioned in the will were these: 
That they should not smoke or drink; that 
they should rise every morning and break- 
fast at a certain hour, and be in the house 
every evening at a certain hour; that they 
should be industrious and strictly moral in 
their lives; that they-should never enter a 
bar-room, and should not get married before 
the age of twenty-five. The heirs were 
thunderstruck at these provisions, as they 
practically disinherited all but one of them. 

Recently a cynical old man in a western 
town died, who in his will devised all his 
property to that man in the town who could 
prove that he was a Christian; and then a 
definition of a Christian was given which 
would exclude every one who had lived on 
earth, except the Saviour himself; and in 
the opinion of many it would have excluded 
even Him. In this case the court promptly 
set aside the will and gave the property to 
the legal heir—Fachange. 


THE POWER OF REMOVAL FROM FEDERAL OFFICES. 


By James W. 


NE of the most interesting questions 
arising under the Constitution of the 
United States, is that in relation to the power 
of removal from office of the civil officers of 
the Federal Government. This question has 
recently arisen in the District of Columbia ; 
and the Supreme Court of that District has 
decided that in equity the executive branch 
of the Government has no jurisdiction to en- 
join the postmaster-general and his first 
assistant from removing a complainant, John 
G. Woods, of Louisville, Ky., who was sup- 
planted as superintendent of mails by the 
appointment of a successor. Mr. Justice 


Cox, who delivered the opinion of the court, 
holds that the power of appointment lodged 
in the heads of the executive departments of 
the Government confers on them the power 
of removal, and further, that the only pro- 
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hibition on such executive officers, in the 
matter of the removal of inferior officers, is 
that no one shall be removed for refusing to 
make political contributions. As this de- 
cision applies only to the removal of inferior 
officers by the heads of the departments, it 
is proposed in this article to consider the 
question whether or not the same principle 
applies to the removal of superior ones, or, 
in other words, whether this power resides 
in the President alone, or in the President and 
the Senate jointly. 

Before examining the constitutional pro- 
visions in regard to removals from office, let 
us glance briefly at the history of the ques- 
tion. The earliest occasion on which it was 
fully examined was during the first session 
of the first Congress of the United States, 
which assembled in the city of New York on 
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March 4, 1789. The subject was introduced 
to the consideration of the House of Rep- 
resentatives by James Madison, of Virginia, 
who had been a member of the Constitu- 
tional Convention, and who afterwards be- 
came President of the United States. On 
May 19, the House being in committee 
of the whole on the state of the Union, Mr. 
Boudinot, of New Jersey, moved “that an 
office be established for the management of 
the finances of the United States, at the head 
of which shall be an officer to be denominated 
‘the Secretary of Finance.’” After debate, 
the motion was withdrawn at the request of 
Mr. Madison, who moved ‘‘that there shall be 
established an Executive Department, to be 
denominated ‘the Department of Foreign 
Affairs,’ at the head of which there shall be 
an officer, to be called the Secretary to the 
Department of Foreign Affairs, who shall be 
appointed by the President, by and with the 
advice and consent of the Senate, and to be 
removable by the President.” The latter 
clause of this resolution was strenuously op- 
posed by Mr. Smith, of South Carolina, and 
others, on the ground that the Constitution 
had not vested the power of removal in 
the President, that Congress had no au- 
thority to confer it upon him, and that the 
only constitutional mode of removing an 
officer is by impeachment. Mr. Bland, of 
Virginia, moved to amend the resolution by 
adding the words, “ by and with the advice 
and consent of the Senate,” which amend- 
ment was rejected. After further debate the 
resolution was adopted by a large majority ; 
and on May 21, a committee was appointed 
to draw up and to report to the House, bills 
for the organization of the Department of 
War, the Department of Foreign Affairs 
(since called the Department of State), and 
the Department of the Treasury. 

On June 2, the committee reported a bill 
to establish the Department of War, and a 
bill to establish the Department of Foreign 
Affairs. The bill to establish the Treasury 
Department was reported on the 4th of the 





same month. Each of these bills contained 
a clause providing that the head of the de- 
partment might be removed from office by 
the President. The bill for the organization 
of the Department of Foreign Affairs was 
considered in committee of the whole on 
June 16, when Mr. White, of Virginia, moved 
to strike out the words “ to be removable from 
office by the President of the United States.” 
This amendment was debated for three days 
and finally rejected by a vote of 34 to 20. 
Had the bill passed in this form, this clause 
would have been construed as a legislative 
grant of power to the Executive, which the 
Constitution had not conferred upon him, 
and which might at any time be revoked by 
Congress. 

But the friends of the measure were not 
satisfied with this construction of the Con- 
stitution. They contended that, inasmuch 
as by its terms, the power of removal be- 
longs to the President, it was unnecessary 
and improper to attempt to confer it upon 
him by act of Congress. Others held that, 
if the Constitution had not vested the power 
in the Executive, it was beyond the province 
of the legislature to confer it upon him, and 
still further, that if the contrary were true, 
they were not bound to express any opinion 
on the subject. A majority of the members, 
however, thought it to be necessary to make 
some provision in regard to the matter. 
Accordingly, on June 22, Mr. Benson, of New 
York, proposed an amendment to the bill, 
which was designed to reconcile and to 
harmonize the various and conflicting views 
entertained by the members of the House. 
The second section of the act provides, that 
there shall be an inferior officer in the depart- 
ment, who, in case of vacancy, shall have 
charge ofthe books and the papers apper- 
taining to the office. Mr. Benson moved 
to amend the section by inserting these 
words, “whenever the said principal officer 
shall be removed from office by the Presi- 
dent of the United States, or in any other 
case of vacancy.” This amendment was 
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adopted— yeas 30, nays 18. Then the 
words, “to be removable from office by 
the President of the United States,” were, 
on motion of Mr. Benson, stricken out, by a 
vote of 31 to 19. By this change in the 
phraseology of the bill an express grant of 
power was avoided ; and the statute was made 
to bear upon its face an express recognition 
by Congress of the President’s power of re- 
moval under the Constitution. The question 
also arose in the Senate ; and the action of 
the House was concurred in by the casting 
vote of the Vice-President, 

In this manner a construction was given to 
the Constitution which was observed as valid 
and binding, until the passage of the act of 
March 2, 1867, commonly known as “ the 
tenure of office act,” to which reference will 
soon be made. During the administration 
of President Jackson, the question arose fre- 
quently in Congress, and was discussed with 
great learning and ability; and although this 
action of the First Congress was severely 
criticised by several of the leading members 
of both Houses, it was suffered to remain un- 
repealed, more, probably, on the ground of 
policy or of expediency than of strict con- 
stitutionality. During the last session of the 
Thirty-ninth Congress, a bill to regulate the 
tenure of certain civil offices was introduced, 
and finally, on the above-mentioned date, 
was passed over the veto of the President. 
This bill was the occasion of a lengthy dis- 
cussion, in which the power of removal was 
again fully examined. The first section of 
that statute reads as follows: 


Every person holding any civil office to which he 
has been appointed by and with the advice and con- 
sent of the Senate, and every person who shall here- 
after be appointed to any such office, and shall be- 
come duly qualified to act therein, is and shall be 
entitled to hold such office until a successor shall 
have been in like manner appointed and duly quali- 
fied, except as herein otherwise provided ; Provided, 
that the Secretaries of State, of the Treasury, of War, 
of the Navy, and of the Interior, the Postmaster- 
General, and the Attorney-General, shall hold their 
offices for and during the term of the President, by 





whom they may have been appointed, and for one 
month thereafter, subject to removal by and with the 
advice and consent of the Senate. 


It will be perceived that this act imposed 
a material restriction upon the exercise of 
what, before that time, had been regarded 
as the exclusive prerogative of the Execu- 
tive. This measure was considered by many 
constitutional lawyers both in and out of 
Congress to. have been an unauthorized in- 
terference with the President’s powers, and 
a direct violation of the Constitution. On 
the other hand, it was contended that this 
change was not only demanded by the pub- 
lic welfare, but was also justified by a proper 
construction of the fundamental law of the 
nation. On April 5, 1869, the above-men- 
tioned section was amended by the substitu- 
tion of the following one, which was after- 
wards incorporated into the Revised Statutes 
of the United States as section 1767, which 
reads as follows: 

SEC. 1767. Every person holding any civil office 
to which he has been or hereafter may be appointed 
by and with the advice and consent of the Senate, 
and who shall have become duly qualified to act 
therein, shall be entitled to hold such office during 
the term for which he was appointed, unless sooner 
removed by and with the advice and consent of the 
Senate, or by the appointment, with the like advice 
and consent, of a successor in his place, except as 
herein otherwise provided. 


The statute as thus amended remained in 
full force and operation until it was repealed 
by the act of Congress, approved by the 
President on March 3, 1887. 

Let us next inquire what are the constitu- 
tional provisions in reference to removals 
from office. The only clause in the Con- 
stitution which bears directly upon that sub- 
ject is Section 4 of Article II, which reads 
as follows: 

The President, Vice-President, and all civil officers 
of the United States shall be removed from office on 
impeachment for, and conviction of, treason, bribery, 
or other high crimes and misdemeanors. 

It appears, then, that the only mode ex- 
pressly provided for the removal of an officer 
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is by impeachment, and that this proceed- 
ing applies equally to all civil officers of the 
United States. There is no distinction in 
favor of any civil officer of the Government. 
A postmaster, for instance, is as liable to be 
impeached and removed for official miscon- 
duct as is the President himself. Each offi- 
cer is protected in the free and legitimate 
exercise of his official functions, subject to 
removal for incompetency or for criminal 
conductonly. The manifest intention of the 
framers of the Constitution was that the 
officers of the Government should be shielded 
from all interference by their associates in 
office, and from all influences calculated to 
destroy their independence and their fidelity 
to the trusts reposed in them. While this 
is true, they are nevertheless held to a strict 
accountability for their official conduct, and 
are liable, upon sufficient cause, to be im- 
peached and removed from office. 
Although impeachment is the only mode 
of removal expressly provided by the Con- 
stitution, there are many persons who con- 
tend that another one is nevertheless im- 
plied by its terms. In Article III, Sec- 
tion I, it is provided that “ the judges, both 
of the supreme and _ inferior courts, shall 
hold their offices during good behavior.” 
The necessary inference to be drawn from 
this clause is, that all other offices are to be 
held by a different tenure. It also implies, 
either that in all cases where the term of 
office is not specified by the Constitution it 
is to be fixed by law, or that there must be 
a power to remove where the official term 
is indefinite. In respect to those offices 
which are not established by the Constitu- 
tion, but are created by act of Congress, it 
will be admitted that the power which es- 
tablishes such offices may also prescribe 
the tenure by which they shall be held; for 
otherwise the term of every office so created 
must be uncertain and indefinite. It does 
not follow, however, that where the term is 
fixed, the incumbent of the office cannot be 
removed until the expiration thereof; for 





otherwise great injury might be done by 
an incompetent or corrupt official, against 
which there would be no adequate remedy. 
The writer, therefore, concurs in the opinion 
that there must be a mode of removal other 
than the process of impeachment. Let us 
now inquire where this additional power 
resides. 

The first question to be considered is 
this: Does the power to remove from office 
belong to the President alone? 

As a general rule, all primary or prin- 
cipal powers delegated to any department 
of the Government are expressly described 
in the Constitution, and only those powers 
which are incidental are left to be deduced 
and exercised by inference or construction. 
It is a well-settled principle that no officer 
can rightfully exercise any powers which 
are not delegated to him by the Constitu- 
tion or the statutes. Is it reasonable to think 
that the men who founded this Government 
and framed the Constitution intended to 
confer this kingly prerogative on the Presi- 
dent, — a prerogative which makes him in 
many respects equal to the Sultan of Turkey © 
-— without any direct or indirect allusion to 
the subject in the text of the Constitution? 
Such an important grant of power ought 
not to rest upon mere implication, but 
should be expressed in direct and positive 
terms. The writer contends, therefore, that 
the absence of any express provision in the 
Constitution, conferring the power of re- 
moval on the President, is strong presump- 
tive evidence that the framers of that in- 
strument did not intend that he should 
possess and exercise that power. 

Having thus shown that the President 
does not possess the power of removal by 
any express constitutional provision, let us 
next inquire whether or not that power can 
properly be regarded as one of his inci- 
dental or implied ones. And this leads us to 
the examination of that part of the Consti- 
tution which establishes the executive branch 
of the Government and defines its powers and 
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duties. The only provisions which can have 
any bearing upon this subject are the fol- 
lowing : — 

The Executive power shall be vested in a Presi- 
dent of the United States of America. . . He shall 
nominate, and by and with the advice and consent 
of the Senate, shall appoint ambassadors, other pub- 
lic ministers and consuls, judges of the Supreme 
Court, and all other officers of the United States 
whose appointments are not herein otherwise pro- 
vided for, and which shall be established by law. 
But the Congress may, by law, vest the appointment 
of such inferior officers as they think proper in the 
President alone, in the courts of law, or in the heads 
of departments. . . The President shall have power 
to fill up all vacancies that may happen during the 
recess of the Senate, by granting commissions which 
shall expire at the end of their next session. 

The most plausible argument which has 
been presented by the advocates of the 
President’s right to remove, is that the power 
of removal, as well as the power of appoint- 
ment, is essentially executive in its nature, 
that inasmuch as all executive powers ar¢ 
vested in the President, this is necessarily 
included among them, and that the partici- 
pation of the Senate in the appointing power 
is an exception to the general principle, and 
ought to be strictly construed. This doc- 
trine was advocated with great ability and 
force by Mr. Madison, inthe Congress of 1789, 
and is therefore entitled to great respect and 
consideration, as having been the opinion of 
a profound statesman and jurist. The doc- 
trine assumes that the power of removal 
is essentially an executive function. There 
does not appear to be any reason to warrant 
this assumption; nor does it follow that the 
simple authority to displace an officer is of 
such a peculiar nature that it may not be 
exercised with equal propriety by the other 
branches of the Government. There is noth- 
ing in the act itself which makes it a purely 
ministerial or executive function. Onthe con- 
trary, it involves the exercise of a discretion 
which does not belong to ministerial officers ; 
and therefore it would appear to partake 
more of a judicial than of an executive 
character. 





But, admitting for a moment that this is 
essentially an executive power, the question 
arises, does it belong to the President by 
virtue of the clause which declares that the 
executive power shall be vested in him? 
The question naturally leads one to the con- 
sideration of the two leading and opposite 
constructions which have been given to this 
clause. It has been contended by some 
commentators on constitutional law that the 
language employed is to be considered as 
a general grant of power to the Executive 
Department, under which every function 
which may properly be considered execu- 
tive in its nature and essence is included, 
unless expressly denied or lodged in the 
other departments. In opposition to this 
view it is asserted that the clause in ques- 
tion confers no power whatever, but that it 
merely creates, or establishes, the executive 
branch of the Government, leaving its powers 
and duties to be defined by subséquent pro- 
visions. Of these two constructions the 
latter appears to be the correct one. Those 
powers which the President may exercise 
are specifically enumerated and defined in 
the Constitution; and it is a rule of con- 
struction, recognized by all legal authorities, 
that where general language is employed to 
create an office, and afterwards, in the same 
connection, the powers which shall attach to 
that office are specifically enumerated, the 
particular words control those of a general 
nature, and the officer has those powers 
which are contained in the specific enumer- 
ation, and no others. There can be no other 
object in expressly declaring what shall be 
the powers or the attributes of an office, 
than to limit its jurisdiction and to prevent 
the exercise of non-enumerated powers. If 
all executive functions are derived from a 
general grant, a subsequent specific enumer- 
ation must be deemed not only unnecessary, 
but superfluous. It appears reasonable to 
believe that, if the framers of the Constitu- 
tion had intended the President to exercise 
an absolute control over all the officers of 
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the Government, they would have made that 
intention manifest by the use of plain and 
unequivocal terms, instead of allowing it to 
depend upon mere inference or implication. 
The conclusion follows, that the power of 
removal is not one of the implied powers 
of the Executive. 

The second inquiry which presents itself 
is the following: Does the power to remove 
from office reside in the President and the 
Senate jointly? 

It was contended by the minority in the 
Congress of 1789, that the power to remove 
is included in, or is but an incident to, the 
power to appoint, in other words, that in 
the absence of any express provision to the 
contrary, the same power which appoints, 
must also remove. The fact that the Con- 
stitution is silent as to any executive power 
of removal creates a.strong presumption 
that it was not regarded as a separate and 
distinct function. This doctrine has been 
advocated by many of our ablest statesmen 
and jurists, and has also received the ex- 
press sanction of the Supreme Court. In 
the case of ex parte Hennen, 13 Peters, 230, 
it was held that a clerk of a district court 
holds his office at the will of the appointing 
power; and Thompson, J., in delivering the 
opinion of the court, said: ‘In the absence 
of all constitutional provision or statutory 
regulation, it would seem to be a sound and 
necessary rule to consider the power of re- 
moval as incident to the power of appoint- 
ment.” If this be true, none except inferior 
officers can be legally removed by the Presi- 
dent without the advice and consent of the 
Senate. The decision in this case was cited 
and approved by Mr. Justice Harlan, who 
delivered the unanimous opinion of the 
Supreme Court in the case of Blake vs. 
United States, reported in volume 103 of the 
U. S. Reports, p. 227. This construction 
of the Constitution is also. in accordance 
with the opinion of Alexander Hamilton, 
who in the 77th number of “ The Federal- 
ist” discusses this point as follows: 





It has been mentioned, as one of the advantages 
to be expected from the codperation of the Senate in 
the business of appointments, that it would con- 
tribute to the stability of the Administration. Zhe 
consent of that body would be necessary to displace as 
well as to appoint. A change of the Chief Magis- 
trate, therefore, would not occasion so violent or so 
general a revolution in the officers of the Govern- 
ment as might be expected if he were the sole dis- 
poser of offices. Where a man in any station had 
given satisfactory evidence of his fitness for it, a new 
President would be restrained from attempting a 
change in favor of a person more agreeable to him, 
by the apprehension that the discountenance of the 
Senate might frustrate the attempt, and bring some 
degree of discredit upon himself. Those who can 
best estimate the value of a steady administration 
will be most disposed to prize a provision which con- 
nects the official existence of public men with the ap- 
probation or disapprobation of that body, which, from 
the greater permanency of its own composition, will, 
in all probability, be less subject to inconstancy than 
any other member of the Government. 


(The italics in the above quotation are the 
writers. ) 

If further authority in support of this con- 
tention be necessary, the writer will cite the 
opinion of Daniel Webster, who has been 
called ‘‘the great expounder of the Con- 
stitution,” and who, in the course of a speech 
delivered in the Senate of the United States 
on Feb. 16, 1835, spoke as follows: 


Nothing is said in the Constitution about the 
power of removal, because it is not a separate and 
distinct power. It is part of the power of appoint- 
ment, naturally going with it or necessarily resulting 
from it. . . . If the power of removal, when not 
otherwise regulated by Constitution or law, be part 
and parcel of the power of, appointment, or a neees- 
sary incident to it, then whoever holds the power of 
appointment holds also the power of removal. But 
it is the President and the Senate, and not the Presi- 
dent alone, who hold the power of appointment ; and 
therefore, according to the true construction of the 
Constitution, it should be the President and Senate, 
and not the President alone, who hold the power of 
removal. (Webster’s Works, vol. iv, pp. 189-190.) 


One other point only will be noticed, and 
that is this: It is manifest that if the power 
to remove, without the advice and consent 
of the Senate, exists, it may be exercised in 
such a manner as to deprive that body of 
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all participation in the appointments. It 
has been seen that the President has the 
power to fill up all vacancies that may hap- 
pen during the recess of the Senate, by 
granting commissions which shall expire at 
the end of their next session. Therefore, 
when the Senate is not in session, the Presi- 
dent, if he should choose to do so, may re- 
move any officer, and appoint another in his 
stead, who will hold the office till his successor 
is appointed. The President is allowed the 
whole of the time occupied by the next ses- 
sion of the Senate in which to make a nom- 
ination; and he may, if he should think 
proper, delay to do so until the last day of 
the session, when, if the Senate withhold 
its consent to the appointment, he has only 
to wait till it has adjourned, when he may 
reappoint the person so rejected, who will 
continue to hold as before. In this manner, 
the wishes of the Senate may be totally dis- 
regarded and set at defiance. 

It appears, therefore, that in the light of 
the previous reasoning and of the authorities 
above cited, it has been clearly established 
that the power of removal of superior officers 
under the Federal Constitution does not re- 
side in the President alone, and that it can- 
not be constitutionally exercised by him 
except by and with the concurrence of the 
Senate. 


Since the above article was placed in the 
hands of the editor of this magazine, the 
writer has carefully examined the case of 
Parsons vs. United States, decided by the 
Supreme Court on May 24, 1897, and re- 
ported in Vol. 167, U. S. Reports, page 
324, in which the power of removal from 
office is again considered. The court there 
held that “‘ The President has the power to 
remove a District Attorney of the United 
States when such removal occurs within four 
years from the date of the attorney’s ap- 
pointment, and, with the advice and consent 








of the Senate to appoint a successor to him. 
It was the purpose of Congress, in the re- 
peal of the tenure of office sections of the 
Revised Statutes, to again concede to the 
President the power of removal if taken from 
him by the original tenure of office act, 
and, by reason of the repeal, to thereby 
enable him to remove an officer when in his 
discretion he regards it for the public good, 
although the term of office may have been 
limited by the words of the statute creating 
the office.” Although this decision is ad- 
verse to the writer’s contention, it is based 
wholly upon the practice of the Government 
in regard to removals from office during the 
period intervening between the decision of 
the first Congress thereon in the year 1789, 
and the passage of the first tenure of office 
act, March 2, 1867; and no attempt was 
therein made by the Court to show that the 
construction placed upon the Constitution 
by the first Congress was in accordance 
with the original intention of its authors. 
The opinion therein, which was delivered 
by Mr. Justice Peckham, contains the fol- 
lowing sentence which appears on page 335 
of the above mentioned volume: “It is un- 
necessary for us in this case to determine the 
important question of constitutional power 
above stated.” In the foregoing discussion, 
the writer has conceded that all that the 
Court has said in regard to the practice re- 
ferred to is correct; but he has contended, 
and still contends, that it is not justified by 
the language of the Constitution, that being 
the only proposition which he has en- 
deavored to establish; and he finds nothing 
in the language of the Court above quoted 
which causes him to doubt the correctness 
of the opinion which he had previously 
formed and expressed, which is that the 
Constitutional Convention intended the 
Senate to be a necessary part of the 
removing, as well as of the appointing, 
power. 
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CURRENT TOPICS. 

Two AMERICAN NOVELs.— Justinian wrote novels, 
but not precisely of the kind written by Mr. Fred- 
erick J. Stimson, otherwise (possibly better) known 
as ‘¢J. S. of Dale.” Mr. Stimson has rendered sub- 
stantial service to his profession by such solid con- 
tributions as his work on ‘* American Statute Law,” 
and his efficient endeavors as a member (and secre- 
tary) of the Massachusetts Commission on Uniform 
Legislation, and thus has earned his right to write 
novels if so minded. Asa rule lawyers are very fond 
of reading novels but are not remarkably skilled in 
writing them. We hope that ‘ Peter Stirling” was 
not written by a lawyer, for although it treats of a 
lawyer’s career, and is exceedingly popular, it is too 
foolishly sensational, hysterical and fairy-like to ap- 
peal to lawyers, and is only a degree superior to 
««Mr. Barnes of New York.” a 

Mr. Stimson does not write novels of this kind. 
Although somewhat late, we have read his ** King 
Noanett ” with deep pleasure, and can commend it to 
our brethren as better and pleasanter reading than 
his industrious volumes on “ American Statutory 
Law.” A dignified story, of early American history 
interwoven with a very beautiful romance, told in 
the quaint language of two centuries and a half ago, 
the plot ingenious and remarkably well concealed 
until almost the last page, the spirit of the book pure 
and lovely, we have here a distinctly American novel, 
which has found great favor with critics as well as 
readers (no sarcasm on critics intended) on both 
sides of the Atlantic. The book reminds one much 
of «* Lorna Doone” in its spirit and style, although 
it lacks the movement of that almost unapproached 
romance. Mr. Stimson has not made — perhaps did 
not intend to make —a very attractive figure of the 
heroine, but has conferred her honors on a humble 
subordinate. At all events he did not make her 
hateful and repulsive, as Dr. Mitchell contrived to 
do in respect to his ‘*‘ Darthea” in «« Hugh Wynne,” 
the latest story of early American life. «+ Myles” in 
Mr. Stimson’s story, is an exceedingly original and 
touching creation, a touch of genius, which will at- 
tract reflective readers for many years, having the un- 
common mixture of humor and pathos that alone con- 





fers romantic immortality. It is curious to note the 
resemblances between this novel and Dr. Mitchell’s. 
Both are stories of the colonial period. Mr. Stim- 
son has his two heroes in love with the same woman, 
neither suspecting that she is the same; Dr. Mitchell 
has three men in love with the same woman, all 
knowing the real state of things. There is more 
adventure and fighting and more actual history in 
Dr. Mitchell’s,— and it must be admitted that few 
describe a battle so well —but in style, and espe- 
cially in the real romantic spirit, we should place Mr. 
Stimson’s higher. It is a more uncommon story. 
Both are remarkably accurate and interesting pic- 
tures of times and manners,— wherein consists the 
chief value of novels. On the whole, we hope Mr. 
Stimson will go on writing novels. We like to read 
them better than his law books ; and beside they can- 
not possibly interfere with the demand for anything 
we have the prosaic ability to write. 

Having said so much in favor of Dr. Mitchell’s 
story — to which we may add that it gives a some- 
what new but probably very correct picture of Wash- 
ington — we must be allowed to have our growl about 
his evident partiality to that very poor creature Major 
André. There has been altogether too much femi- 
nine weeping over him and not nearly enough over 
that noble man, Captain Nathan Hale. Even our 
school histories are too prone to fall into this error. 
It is a curious and significant fact that the figure in 
bas-relief of Washington, on the monument of «+ that 
amiable spy” (as Charles Lamb calls him) in West- 
minster Abbey, finds great difficulty in keeping its 
head on its shoulders, being constantly decapitated 
by irate cockneys or mischievous schoolboys. It is 
difficult to understand the British and American sym- 
pathy with the man who was the instrument of per- 
suading Arnold to commit the base crime for which 
he was held in abhorrence in both countries. 


A STATUTORY ABSURDITY. -—At the last confer- 
ence of the State Boards of Commissioners for pro- 
moting uniformity of legislation in the United States, 
a form of an act was recommended to the legislatures 
for adoption to cure the absurd decisions now pre- 
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vailing in several states under which a murderer can 
inherit or take under the will of his victim. In other 
words, to save those courts the necessity of any longer 
enunciating folly on this subject. Think ofa statute 
enacting that no highway robber should be entitled to 
the valuables of which he despoils his victim! No 
one has as yet deemed it essential to have such a law 
enacted. What difference does it make whether the 
victim’s property is on his person or off it, or whether 
the criminal merely robs him or adds murder to his 
offense? In fact, under the decisions in question, it 
is safer to kill the possessor, provided the offender is 
willing to run his risk of detection or of punishment. 
No court has uttered good sense on this point except 
the New York Court of Appeals. The contrary de- 
cisions constitute a curious instance of the benumb- 
ing of the moral and logical senses by habitual stick- 
ing in the back. 


‘¢ PHYSICIAN HEAL TuyseLF.” — The Lord Chief 
Justice recently made an excellent speech on legal 
education, favoring the establishment of a great cen- 
tral school of law, under the control of the existing 
legal authorities. In the course of that speech, 
given in full in the Law Fournal, he is reported to 
have said: ‘‘Clearness above all things, with incis- 
iveness and directness next, are qualities which stand 
by any man who has to use his tongue.” This is 
clear, but it would be better if it were grammatical. 
His next sentence is better: ‘But while I have 
known hundreds of men who could, with facility and 
elegance, not to say glibness, say nothing, 1 have 
never known a man who had anything worth saying, 
who was not in command of adequate language to 
express it.” With a very few exceptions, as in the 
instances of George Washington, Thomas Jefferson 
and General Grant, and others incurably timid in 
speech, the utterance is correct. Schools that teach 
men to reason and think are more useful than those 
which teach them to speak. 


THE GENESIS OF JOKES.—In an exchange we 
find the following anecdote of Lord Chief-Justice 
Russell: ** On another occasion, when he was visit- 
ing this country, he was walking beside the Potomac 
river one day with William M. Evarts, who was then 
Secretary of State. When they arrived at a certain 
part of the river Mr. Evarts paused. ‘This,’ said 
he, ‘is the place where George Washington threw a 
dollar across the Potomac.’ ‘Oh,’ responded Rus- 
sell, ‘that must have been quite an easy task fora 
man who cast a sovereign over the Atlantic.’” It 
would seem that Mr..Evarts.must be in constant at- 
tendance on the shore of the Potomac, during the 
visits of the.Lord Chief. Justices, for it was reported 





that when Lord Coleridge was visiting Mt. Vernon, 
Mr. Evarts made the same remark, and his lordship 
expressing surprise, because the river is there at 
least a mile wide, Evarts replied, «* But you know 
that in those days a dollar went further than it does 
now.” 


Op Hickxory.—!In the last issue of the “« American 
Law Review’”’ is a sketch of ** Mr. Justice Jackson,” 
part of an‘address delivered before the Tennessee Bar 
Association last summer by our distinguished friend, 
Seymour D. Thompson. It forms mighty good read- 
ing, and the pages contain nothing unfavorable to the 
great hero except his portrait. We are glad to learn 
that it was ‘‘ delivered orally,” and not served upon 
the audience in writing. Thompson can describe a 
battle better than any other living writer —a great 
deal better than Professor Sloane, for example, who 
has achieved the distinction of making Napoleon’s 
battles dull— and he can get himself madder, and 
make his readers madder, over history than anybody 
else. In reading his remarks on the employment by 
the English of the Indians in war against our people, 
and his denouncing a death by torture at their hands 
of King George Third as ‘retributive justice,” it 
occurs to us, through a recent perusal of that eminent 
historical treatise, ‘‘ The Last of the Mohicans,” that 
the Indians always spared the insane. 





NOTES OF CASES. 


‘*A YounG Lapy.”— Some - delicate - satire. was 
indulged in by Biddle, P. J., in his charge to the 
jury in Maher v. Phila. Traction Co., 181 Pa. St., 
391. This action was brought by the administrator 
of the decedent alleged to have been killed by the 
negligence of the defendant. On the question of 
compensation, he said: ‘* Unfortunately the young 
lady is not here to receive whatever sum you should 
think her due. . . . The trouble in all these cases is 
that most of them tend very much to excite one’s 
feelings, particularly in a case where an accident like 
this happens to a young and attractive girl. Our 
sympathies are so excited that when we have listened 
to eloquent counsel, we can hardly come down to 
consider the matter, as we are bound to consider it, 
as a matter of business. ... This young lady was 
six years of age. You will have to determine her 
earning power — how much it was.” The satire was 
apparently wasted, for the jury gave a verdict for 
$8,000, and this was sustained on the appeal. 


AN. EXTRAORDINARY MONUMENT. — The case of 
Smith’s Estate, 181 .Pa. St., 109, exhibits an in- 
stance. of posthumous vanity ‘and. extravagance. 
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Smith was a type-founder, and desired also to found 
a monument to his memory, that should be talked 
about. So he bequeathed half a_ million dollars 
to build a *‘monumental memorial” in Fairmont 
Park, Philadelphia, to include bronze equestrian 
statues of Generals McClellan and Hancock, colossal 
bronze statues of Generals Meade and Reynolds, 
bronze busts of Governors Curtin and Hartranft, 
Admirals Porter and Dahlgren, Generals Beaver and 
Crawford, the architect and the executor. Also a 
bronze statue of himself, «‘ with the name Richard 
Smith, in large letters.” Also a mural bronze tablet 
inscribed in a prescribed manner, including the name 
of Richard Smith. The court held this a valid char- 
ity, and that it was not impaired by the provisions 
for the donor’s statue, etc. It strikes us that Mr. 
Smith would have done better to build or endow a 
hospital for the sick, or an asylum for the needy — 
something that should do good to poor humanity 
and not simply minister to the cultivated artistic 
sense, or stir patriotic impulses. Much more discreet 
was the bequest of $50,000 for a children’s play- 
ground and play-house in the same park, including 
appliances for sickness. The contestant was only a 
half brother of Mr. Smith. 


KNOWLEDGE OF INFANTS.— A curious case con- 
cerning the amount of knowledge to be attributed to 
children is Graney v. St. Louis, etc. Ry. Co. (Mo.), 
38 L. R. A., 633, where it was held that the negli- 
gence of a boy twelve years old in standing so near a 
passing train that he is drawn under it by a current 
of air is a question for the jury, and cannot be de- 
clared as a matter of law. The court said: 


“The question then is, whether, in the circumstances 
under which the boy met his death, we can declare, as a 
matter of law, that he was guilty of contributory negligence. 
In order to declare this, as a conclusion of law, we must 
presume from his age alone that he was capable of under- 
standing the danger to which he exposed himself. It has 
been held that a boy between eleven and twelve years of 
age will be presumed to know the danger he incurs in go- 
ing upon a railroad track immediately in front of a running 
train. Masser v. Chicago, R. I. & P. R. Co. 68 Iowa, 602; 
Tucker v. New York C. & H. R. R. Co. 124 N. Y. 308. 
But the capacity to know and the ability to avoid danger 
are generally to be determined by the character of the 
danger, and the precaution necessary to be taken in. order 
to avoid it. While a boy twelve years of age may well be 
presumed’ to know the obvious danger of going upon a 
railroad track before a running train, he might not have 
knowledge of the danger of standing so near the track 
while a train is passing. We do not think it conclusively 
appears from the mere evidence of the age of deceased 
that his knowledge was sufficient to justify the court in de- 
claring, as a matter of law, that he knew of the danger of 
his negligent act, and the jury was properly left to determine 





whether, in the circumstances, contributory negligence 
should be imputed to him.” 


This would seem to be an obviously correct con- 
clusion, and yet three of the four judges constituting 
the court dissented. Late numbers of the «‘ Harvard 
Law Review ” and the ‘‘American Law Review ” con- 
tain articles on the responsibility of landowners for 
the condition of their premises in respect to intruding 
infants attracted by some alluring object. 


Docs. — Whether dogs are ‘‘ property ” is a ques- 
tion that has been variously decided. Anyone who 
is curious on the point may find the principal decis- 
ions arrayed in 9 English Ruling Cases, 687. Just 
now the trend of decisions, which in this country has 
been inclined against the dog, gets a shunt the other 
way in St. Louis & C. R. R. Co. v. Stanfield, 63 Ark. 
643; 37 L. R. A., 659, when the court unhesitatingly 
assert, ‘* dogs are property,” and hold that a railroad 
company is liable for negligently killing one. The 
court continues : — 


“ As was said by the Supreme Court of New York: 
‘Large amounts of money are now invested in dogs, and 
they are largely the subjects of trade and traffic. In many 
ways they are put to useful service, and so far as pertains 
to their ownership as personal property, they possess all the 
attributes of other personal property.’ Mullaly v. People, 
86 N. Y. 365. Much learning, ancient and modern, may 
be found in the books, more entertaining than useful, upon 
the question as to whether dogs are the subject of larceny. 
At the common law they were not so regarded, for the 
reason, as assigned by Mr. Blackstone, that they do not 
serve for food, have no intrinsic value, and are kept for the 
whim and pleasure of their owners. 4 Bl. Com. 235; 2 
Bl. Com. 393. Following the common law in this respect 
the Supreme Court of Georgia held in Jemison v. South- 
western R.R. Co. 75 Ga. 444, 58 Am. Rep. 476, that railroads 
are not liable for the negligent killing of dogs. See also 
Wilson v. Wilmington & M. R. R. Co. 10 Rich. L. 52. But 
the common law rule, even in cases of larceny, is extremely 
technical, and has no sound basis to rest upon. Mullaly v. 
People, 86 N. Y. 365. Except in cases of larceny, how- 
ever, the deg was property at the common law, and the 
owner had his remedy by civil action for the loss or de- 
struction of same. 4 Bl. Com. 236. Such is the general 
doctrine in America. Harrington v. Miles, 11 Kan. 481, 
15 Am. Rep. 355, and authorities cited. Moreover under 
our statutes, and the decision of this court in Haywood v. 
State, 41 Ark. 479, it is evident that the doctrine of the 
common law as to the larceny of dogs could have no place. 
Sandels & H. Dig. §§ 1694-1698. We are unwilling to ex- 
tend a doctrine, archaic and unsound even in criminal cases 
to civil cases having noanalogy. The statute makes no ex- 
ception as to dogs, and we can make none. We find but 
few adjudications upon the question, and none with facts 
exactly similar. The Supreme.Court of Texas supports our 
view in St. Louis, A. & T. R. R. Co. v. Hawks, 78 Tex. 300, 
11 L. R. A. 385. See also 3 Elliot, Railroads, § 1190; 
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Fink v. Evans, 95 Tenn. 413; Jones v. Bond, 40 Fed. 
Rep. 281.” 


It is probable that advantage will be taken of this 
new field of legal industry thus opened against rail- 
road companies. There are many dogs in the 
country for railroad trains to run over. 


PuFFERS. — In Bowman v. McClenahan, 20 App. 
Div. 346 (New York), is a doctrine which is perfectly 
familiar, namely, that the employment of puffers at an 
auction sale is illegal and vitiates the sale; but the 
case discloses two facts not familiar to the legal pro- 
fession generally, we suspect, namely, that the con- 
trary was ever held, and that it was held by a court 
of equity as against the doctrine of the law courts. 
The courts observe on this point : — 


‘¢ In England, for many years, the courts of com- 
mon law and of equity were irreconcilably opposed 
upon this question. It was held by the courts of 
common law that the employment of a puffer or by- 
bidder at an auction sale rendered the sale void, so 
that the person to whom the property was struck off 
could not be compelled to perform his contract. The 
rule was laid down first by Lord Mansfield in the case 
of Bexwell v. Christie (Cowp. 395), and his judgment 
in that regard was followed consistently by the courts 
of‘common law until the matter was settled by act of 
Parliament. Strangely enough the courts of chancery 
in England adopted another and less stringent rule. 
It was held by these courts under the lead of Lord 
Loughborough, in the case of Conolly v. Parsons 





(3 Ves. Jr. 625, n. 1), that the mere employment of 
a puffer for the purpose solely of protecting the inter- 
est of the owner, and not for the purpose of improp- 
erly enhancing the price, was legitimate, and would 
not avoid the sale, although it was done privately and 
without notice of the fact being announced. This 
rule of the Court of Chancery was followed in that 
court with more or less hesitation, and the question 
there remained in dispute until 1867, when it was 
settled by act of Parliament, reciting the conflict in 
the courts of law and equity in regard to the question, 
and providing substantially that whenever a sale by 
auction would be invalid by reason of the employment 
of a puffer, the same should be deemed invalid in 
equity as well as in law. This statute settled the law 
of England upon that subject.” 

The principal case also discloses the fact that at 
first the Pennsylvania courts held that it was not ille- 
gal to employ puffers to protect the owner's interest. 
It is a little singular that there is no authoritative de- 
cision on the question in New York. The doctrine 
of the principal case, however, is sustained by the 
United States Supreme Court (Veazie v. Williams, 
8 How. 134), and by the courts of Massachusetts, 
New Jersey, Kentucky, West Virginia, Pennsylvania, 
New Hampshire, Louisiana, Rhode Island, Maryland 
and North Carolina. There can be no reasonable 
dissent from the statement in the principal case that 
*¢the only safe rule is the one announced by Lord 
Mansfield ” (Bexwell v. Christie, Cowp. 395). No 
other judge was so seldom wrong as this greatest of 
all lawyers. It is an illustration of the permanency 
of things in England that there is still an auction 
room in London carried on in the name of Christie. 
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The Editor will be glad to receive contributions of 
articles of moderate length upon subjects of inter- 
est to the profession; also anything in the way 
of legal antiquities or curiosities, facetia, anec- 
dotes, etc. 


LEGAL ANTIQUITIES. 

A curious provision was introduced into the 
Scotch Parliament in 1425, owing to the com- 
plaints of the innkeepers that travelers stayed 
with friends when they came to a town. It was 
enacted that these henceforth, whether on foot 
or on horseback, should repair to the established 
hostelry of the place; and that any burgess who 
took them into his own house should be fined 
forty shillings. Nobles and gentlemen might 
stay where they pleased, provided they sent their 
horses and attendants to the inn. 





FACETIZ. 

A lawyer of bland manners, who was better 
known for his faculty for- getting business than 
for his conception of the bearings of an author- 
ity from the books, was one day arguing. a mo- 
tion before a very patient judge. He had 
quoted from four or five decisions and had said 
nothing that had any application to the case in 
hand. Pointing to a long row of volumes in 
calf binding on the table he exclaimed: ‘ Your 
Honor, if these cases I have read to you are not 
just in point, I would have you know that I’ve 
got all these other ones here that are equally sat- 
isfactory !”’ 


In a certain county of Pennsylvania, a judg- 
ment had been entered by virtue of a warrant of 
attorney contained in a note, as is not uncom- 
mon practice in that State. The defendant in 
this particular judgment alleged that his signa- 
ture to the note upon which judgment was en- 
tered had been obtained by certain material mis- 
representations made by the payee to him, and 
also that he had not understood the instrument 


-he had signed. His petition drawn by zealous 





counsel was presented to the court, praying that 
the judgment be opened and the defendant let 
into a defence, and averred, inter alia, “that 
owing to old age and “oss of teeth he (defendant) 
was unable at the time of signing said note to 
comprehend the force of legal language.” 


“Now,” said the lawyer who was conducting 
the cross-examination, “ will you please say how 
and where you first met this man?” 

“T think,” said the woman with the sharp 
nose, “ that it was ” — 

“Never mind what you think,” interrupted the 
lawyer. “We want facts here. We don’t care 
what you think and we haven’t any time to waste 
in listening to what you think. Now please tell 
us where and when it was that you first met this 
man.” 

The witness made no reply. 

“Come, come,” urged the lawyer, “I demand 
an answer to my question.” 

Still no response from the witness. 

“Your Honor,” said the lawyer, turning to the 
court, “I think I am entitled to an answer to 
the question I have put.” 

“The witness will please answer the question,” 
said the court. 

“Can't,” said the woman. 

“Why not?” 

“The court doesn’t care to hear what I think, 
does it?” 

“Ne.” 

“Then there’s no use questioning me any fur- 
ther. I am nota lawyer. I can’t talk without 
thinking.” 

So they called the next witness. 





Jupce V——, of the St. Louis bench, has the 
reputation of never smiling while in the perform- 
ance of his duty. It was motion day in his di- 
vision a short time ago, and nearly all the motions 
on the docket had been heard, when.a prominent 
member of the bar entered the room hurriedly, 
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and in rather an excited .manner stepped before 
him and said : — 

“If it please your Honor, I would like to argue 
the motion in the case of those Damn minors!” 

“Sir!” said his Honor, with great severity of 
tone and a frown that indicated that he was con- 
sidering only the amount of the fine. 

“The children of John Damn, deceased,” said 
the attorney, with the corners of his mouth twitch- 
ing suspiciously. 


Judge V smiled. 





THE story is told that a certain judge who, 
during the plea of a rather prosy lawyer, could 
not refrain from gently nodding his head in sleep, 
was caught at this by the lawyer, who looked sig- 
nificantly at him. 

“ Perhaps,” said the judge, testily and prevari- 
catingly, “ the counsel thinks the court was asleep, 
but he may be assured that the court was merely 
cogitating.” 

The lawyer talked on. Presently the judge, 
again overcome by his somnolency, nodded off 
and aroused himself with a little sudden snorting 
snore. 

“Tf it please your honor,” said the lawyer, “I 
will suspend my plea until the court shall have 
ceased to cogitate audibly !” 


A coop anecdote is told of the two celebrated 
barristers, Balfour and Erskine. Balfour’s style 
was gorgeously verbose. Erskine’s, on the con- 
trary, was crisp and vigorous. Coming into court 
one day Erskine noticed that Balfour’s ankle was 
bandaged. 

“Why, what’s the matter?’ asked Erskine. 

Instead. of replying, “I fell from a gate,” 
Balfour answered, in his usual roundabout man- 
ner: 

“1 was taking a romantic ramble in my broth- 
er’s garden,” he said, ‘and on coming to a gate 
I discovered that I had to climb over it, by which 
I came into contact with the first bar and grazed 
the epidermis of my leg, which has caused a 
slight extravasion of the blood.” 

“You may thank your lucky stars,” replied 
Erskine, “that your brother’s gate was not as 
lofty as your style, or you would have. broken 
your neck.” 


A-SwEDE came ‘into a:lawyer’s office one day 


| (says the Cincinnati “ Enquirer”) and asked: 


“Ts hare ben a lawyer’s place?” “Yes; I’ma 
lawyer.” “ Well, Maister Lawyer, I tank I shall 
have a paper made.” “ What kind of a paper do 
you want?” “Well, I tank I skall have a mort- 
gage. You see,I buy me a piece of land from 
Nels Petersen, and I want a mortgage on it.” 
“Oh, no. You don’t want a mortgage ; what you 
want is adeed.” ‘No, maister; I tank I want 
mortgage. You see, I buy me two pieces of land 
before, and I got deed for dem, and ’nother faller 
come along with mortgage and take the land ; so 
I tank I better get mortgage this time.” 





NOTES. 

CrupE medizval methods of robbery began 
to give place to modern methods in which men’s 
pockets are picked under the specious guise of 
public policy. Your medizval baron would al- 
low no ship or boat to pass his Rhenish castle 
without paying what he saw fit to extort for the 
privilege, and at the end of his evil career he 
was apt to compound with conscience and buy a 
ticket to Heaven by building a chapel to the 
Virgin. Your modern manufacturer obtains legis- 
lative aid in fleecing his fellow countrymen, 
while he seeks popularity by bestowing upon the 
public a part of his ill-gotten gains in the shape of 
a new college or a town library. — From “ Old 
Virginia and Her Neighbours ” 4y JOHN Fiske. 


M. Frantz Funck BRENTANO, in the “ Revue 
Hebdomadaire,” devotes a chapter of his “ Ar- 
chives de la Bastille” to the sojourn of several 
men of letters in that fortress. He shows that 
they were not always treated with great severity, 
La Beaumelle, incarcerated by desire of Voltaire 
for having published a counterfeit and libellous 
edition of the “Siecle de Louis XIV,” speaks of 
his stay there without bitterness, and of the 
marked attention paid him by the governor. 
Marmontel, who was most unjustly arrested, had 
more reason to be severe; he has left in his 


| memoirs an amusing account of his first supper 


in his cell. Imprisoned with his servant, he had 
just shared with him a simple though bountiful 
repast when several keepers appeared, preceded 





by the governor, and ‘bearing a delicious supper, 
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consisting of soup, beef, chicken, artichokes, 
fruit and several other delicacies, including a 
bottle of old burgundy and the finest mocha. 
Marmontel perceived that he had been too 
quick; the first repast was for his servant, the 
second for the master only. One can easily 
understand that sometimes a writer provoked 
arrest, as it involved no particular hardship and 
was an excellent advertisement. Thus Morellet 
confesses that he had himself sentenced in order 
to become celebrated. ‘He counted on six 
months, and. settled himself in prison with a 
library of 600 volumes and great plans for work. 
At the end of six weeks he was free, and all the 
salons were open to him. His good fortune 
passed all expectation.” 


Ha tr a guinea is left under an old charity at 
Terrington, Norfolk, for an annual sermon. Last 
year, says the London “Christian World,” no- 
body went to hear it, and the vicar took the 
sermon home unpreached. The trustees refused 
thereon to pay him the half-guinea. This year 
the sermon was duly preached, but the trustees 
still held back the half-guinea, professing fear 
lest, the vicar himself being a trustee, the pay- 
ment might be illegal. The vicar. sued for a 
guinea, both for last year’s sermon and this, in 
the King’s Lynn County Court, and the judge 
ordered the money to be paid. He only allowed 
half a guinea costs, however, on the ground that 
the vicar ought to have preached last year, 
whether there was anybody to hear the sermon 
or not. It is suggested that half a crown should 
be expended in hiring a congregation. 


THe death of Sir Charles Edward Pollock 
recalls the remarkable history of a family which 
illustrates the democratic conditions of official 
life in England. Sir Charles was the son of the 
late Sir Frederic Pollock, lord chief baron of the 
exchequer, and Sir Frederic was the son of a 
saddler. This West End saddler had three sons 
who rose to eminence—the eldest, the chief 
baron, already referred to; the second, Field 
Marshal Pollock, the hero of Cabul; and the 
third son, who was knighted, was the chief 
justice in Bombay. There are probably more 
baronets and knights and men of mark in the 





Pollock family, all descended from the saddler, 
than in any other plebeian family in Great Britain. 
“There is nothing like leather.” It is a case 
somewhat analogous to the family of Lord Eldon. 


TuE legal authorities of a village in Green 
county, Oklahoma Territory, have returned to 
primitive precedents in caring for their juries. 
They have a court house, but in it there is not 
a room into which a jury can retire for consulta- 
tion, and therefore the sheriff escorts the jurors 
from the court house into an adjoining vacant 
pasture ground, groups them therein, retires to a 
short distance in order not to listen to their 
deliberations, and when they shout the word 
“agreed’’ to him again assumes .control of the 
jurors and escorts them back to the court room. 
An usher armed with a shot gun is stationed 
near to the jury group to prevent outside inter- 
ference with its integrity of consultation. The 
foregoing method is known in the locality as 
“‘ pasturing a jury.” 





CURRENT EVENTS. 


By a curious coincidence the number of lives lost 
at sea during 1897 in British merchant ships is re- 
turned as exactly 1,897. 


LanD in the City of London is worth over £2,000,- 
000 an acre. 


THE railways of the world give employment to 
something like 6,000,000 persons. 


FRENCH shipping is slowly but steadily declining. 
All the subsidies and premiums paid to shipowners 
and shipbuilders seem valueless in preventing this 
decline, which is as difficult to account for as the 
disappearance of the Dutch flag from the seas during 
the last century, and the extinction of the famous 
American sailors. In 1860 there were still 500 can- 
didates for examination for master’s mates, in 1890 
only 125. Fewer French ships pass through the 
Suez canal than German, Italian and even Dutch. 
The Dutch shipping in fact, shows renewed activity. 


AN English statistician has figured out that in the 
year 2301 there will be no further use for insane 
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asylums, because there will be no sane persons left 
to lock up the crazy ones... He takes the average in- 
crease of insanity during the past forty years, as the 
basis of his calculation. 


A SINGLE stone 115 feet long, 10 feet square at one 
end and 4 feet square at the other, has been success- 
fully cut from the sandstone quarries at Houghton 
Point, Wisconsin. It is supposed to be the longest 
monolith ever quarried. 


No sooner was Za Fronde started in Paris with 
women for compositors and printers, than the gov- 
ernment interfered with it for violating the law pro- 
hibiting night work for girls, recently passed at the 
instance of the advocates of woman's rights. 








LITERARY NOTES. 


Tue April McCLure’s contains a series of heroic 
stories of the Gordon Highlanders, whose gallant as- 
sault at Dargai last autumn sent their fame ringing 
round the earth. Hamlin Garland has written for 
this number ‘* A Romance of Wall Street.” It is the 
true story of the Grant and Ward failure. Herbert 
E. Hamblen relates his autobiography as a passenger 
engineer, telling of collisions with excursion trains 
and encounters with train robbers. 


CURRENT LITERATURE for April has its usual 
quota of clever editorials, and full departments of se- 
lected matter, prose and verse. The first article in 
the magazine is an able editorial on «‘ Our Relations 
with Spain.” Other interesting original articles 
(among them an exposure of certain recently dis- 
covered cases of plagiarism) are followed by the 
usual departments. A timely Lenten selection, en- 
titled «* Legends of the Crucifixion,” is taken from 
H. A. Guerber’s book, ‘* Legends of the Virgin and 
Christ,” and a charming little story of André Theu- 
riet’s, translated for CURRENT LITERATURE, appears 
in this number. 


THE April SCRIBNER’s is a Spring number, with a 
beautiful coverin eight colors. It contains the first 
part of Richard Harding Davis’s short serial +« The 
King’s Jackal.” This is the dramatic tale of an 
exiled king, and the action takes place at Tangier 
in the space of thirty-six hours. Appropriate to 
the Easter season is Henry van Dyke’s long narra- 
tive poem * The Toiling of Felix ””—a legend woven 








around a new saying of the Christ, «* Raise the stone 
and thou shalt find Me; cleave the wood, and there 
am I.” The fiction comprises a Canadian wilderness 
tale, «*A Legend of Welly Legrave,” and ‘Jim 
Cheney, Politician,” a story of ‘* practical” politics 
in the West, by a new writer, William R. Lighton. 
Brander Matthews writes of the «* Conventions of the 
Drama.” 


In the department entitled «‘ The Progress of the 
World ” the editor of the AMERICAN MONTHLY RE- 
VIEW OF REVIEWS, in the March number, reviews 
the De Lome incident, the Maine disaster, the Zola 
trial, and other important developments of the month 
at home and abroad. There is also in this editorial 
summary an interesting discussion of the changed 
position of the Republican party on the money ques- 
tion. There are also three important interviews con- 
cerning the anti-Jewish crusade in France. The first, 
with M. Drumont, the head and front of the anti-Se- 
mitic agitation in France, is reported by Valerian 
Gribayedoff ; Robert H. Sherard reports conversa- 
tions with Dr. Max Nordau, the author of «* Degene- 
ration,” and with M. Zola; these, of course, give 
the Jews’ side of the story. 


AN attractively illustrated article describing a 
spring visit to Nassau appears in the April number 
of APPLETON’s POPULAR SCIENCE MONTHLY. There 
is also a very interesting paper on the curious migra- 
tory habits of birds and fishes, by W. K. Brooks, of 
Johns Hopkins University. Among other articles 
are ‘‘ The Electric Transmission of Water Power” 
by William Baxter, Jr.; ‘* The Question of Wheat” 
by Worthington C. Ford; ‘*An Industrial Object 
Lesson” by S. N. D. North, and ‘ Evolution and 
Theology ” by Rev. J. A. Zahm. 


HARPER’S MAGAZINE for April contains «‘ How to 
Cycle in Europe” by Joseph Pennell ; «* The Closing 
Scene at Appomattox,” by General George A. Forsyth, 
U.S.A.; ‘* An Island City,” by Thomas R. Dawley, 
Jr., describing a visit to an unexplored city in Central 
America. ‘‘ Commercial Aspects of the Panama 
Canal,”” by Worthington C. Ford ; ‘*‘ Photographing 
a Wounded African Buffalo,” by Arther C. Humbert ; 
‘«England and Germany,” by Sidney Whitman, 
F.R.G.S. ; «¢ Some Byways of the Brain,” by Andrew 
Wilson, M.D.; ‘* The Essentials at Fort Adobe,” 
by Frederic Remington ; «* Wanted — An American 
Aldershot,” by Captain James Parker, U.S.A. The 
fiction comprises, ‘‘ The Promises of Dorothea,” by 
Margaret Deland ; “ Primordial,” by Morgan Robert- 
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son; ‘*Miss Moffett,” by Marguerite Merington ; 
‘«« The Cursed Patois,” by Mary Hartwell Catherwood, 
and ‘* Ending on a Half-Note,” by Madelene Yale 
Wynne. 


THE April CENTURY contains a number of articles 


on Pennsylvania coal mining, one of them by Jay | 


Hambidge the artist, who contributes «* An Artist’s 
Impressions of the Colliery Region.” The illustra- 
tions include views in Lattimer, where the recent 
strikes occurred, and Mr. Hambridge has made a 
great number of interesting sketches of the many 
types of people that he found in the collieries. The 
Italians are called «* Hikes” and the other foreigners 
— Slovaks, Polacks, etc.—are grouped under the 
name of «* Hunks.” 


ProF. HENRY C. ADAMs opens the April ATLANTIC 
with a timely and forcible paper dealing with the 
United States Interstate Commerce Commission, 
under the title of «* A Decade of Federal Railway 
Regulation.” Prof. George Howard Darwin, of 
Cambridge, England, follows up Professor See’s re- 
cent article on late astronomical discovery. In 
‘*A Nook in the Alleghanies,” Bradford Torrey 
gives a charming account of the opening of spring in 
Western Virginia. The Greek tragedians are dis- 
cussed by Prof. Thomas D. Goodell of Yale Uni- 
versity, who shows the import and value of their 
work at the present time. In «*A Romance of a 
Famous Library,” Herbert Putnam, the head of the 
Boston Public Library, tells the story of the accumu- 
lation and dispersion of the famous Ashburnham 
collection. 


The complete novel in the April issue of L1pPIN- 
CoTT’s, ‘* Meriel,” is a love story in the peculiar vein 
of Amélie Rives, Princess Troubetzkoy. The scene 
is laid mainly in Italy, though the hero and heroine 
are English. Other stories are ‘«‘The Ark in the 
Wilderness,” by Alice MacGowan; ‘‘ The Recruit 
who was Rushed,” by Charles B. Lewis; * William 
Tyrwhitt’s Copy,” by Bernard Capes; and ‘*A Boun- 
dary War,” by W. H. Babcock. ‘ The Strangest 
River in America,” the Colorado, with its terrible 
cafions and rapids, is described by John E. Bennett. 
R. G. Robinson writes of ‘‘ Florida Storms,” and 
Dr. Harvey B. Bashore on ‘*‘ The Making of Man.” 
James M. Scovel’s paper on ‘‘ Thaddeus Stevens” 
includes some personal reminiscences. Henry Wil- 
lard French’s observations and experiences ‘‘In an 
Australian Camp ” will be found both interesting and 
instructive. 





WHAT SHALL WE READ? 

This column is devoted to brief notices of recent pub- 
lications. We hope to make it a ready-reference 
column for those of our readers who desire to in- 
Sorm themselves as to the latest and best new books. 


(Legal publications are noticed elsewhere.) 


Hon. Philip Lindsley of the Dallas, Texas, bar has 
published for private distribution a little pamphlet 
entitled «* Humor of the Court Room.” A more enter- 
taining description of a trial at law it would be diffi- 
cult to find. It abounds with wit and humor from 
beginning to end, and is, in fact, so good that it 
seems a pity that the profession at large should not 
have the enjoyment of it, and it is to be hoped that 
Mr. Lindsley will allow an edition to be prepared for 
their delectation. 

Remarkably full of incident and adventure and, at 
the same time, of great interest to the reader, is Mrs. 
Rhone’s Among the Dunes. The legal profession 
will appreciate the chapters devoted to the trial which 
results in putting the rightful owner in possession of 
his estate, and we may add that for once a novelist 
appears to have a clear and correct appreciation of 
legal principles. 

The latest addition to the «« Library of Economics 
and Politics” is a volume entitled Southern States- 
men of the Old Régime.’ The work possesses an 
especial interest for the legal profession, inasmuch as 
the subjects selected include a number of eminent 
lawyers. Opening with a sketch of Washington, Mr. 
Trent then gives very full and well considered sketches 
of Thomas Jefferson, John Randolph of Roanoke, 
John C. Calhoun, Alexander H. Stephens, Robert 
Toombs and Jefferson Davis. The author has col- 
lected a great amount of valuable information, much 
of which will be new to the reader of to-day. Ex- 
cellent portraits accompany the sketches, and the 
book is one which will be a desirable acquisition to 
any library. 

The strangely eventful experiences of a man who 
loses his identity and for years is deemed by the world 
as dead, are told in a most graphic manner by Mr. 
Tourgée in his new book entitled Ze Man Who Out- 
lived Himself. The story is absorbingly interesting 
and well worked up. The volume also contains two 
shorter stories, ‘* Poor Joel Pike,’ and «*‘ The Grave 
of Tanté Angélique,” both of which are inimitably 
told. Judge Tourgée well sustains his reputation as 
one of our most pleasing writers. 

1SouTHERN STATESMEN OF THE OLD REGIME, By 


William P. Trent, M. A. -Thomas Y. Crowell & Co. Boston, 
1898. Cloth. ‘$2.00. 


2THE MAN Who OvuTLIVED Himsetr. By Albion W. 


Tourgée. Fords, Howard & Hulbert. New York, 1898. Cloth, 
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A very delightful book wherewith to while away a 
leisure hour is Mr. Henry B. Fuller’s From the Other 
Side.1 The contents are made up of four stories of 
‘transatlantic travel, all of which are of more than or- 
dinary interest as stories and at the same time con- 
tain many charming pen pictures of foreign life and 
experiences. 


Tales of Trail and Town® is a collection of 
tales, all good and interesting, varied in scene and 
subject, though bearing the inevitable western flavor 
of Bret Harte’s writing. ‘‘ A Night on the Divide ” 
. isan exciting story of the adventures of three boys 
with a bear and a snowslide in the Sierras. ‘Alkali 
Dick ” is a quaint bringing together of a rider in Buf- 
falo Bill’s show with an aristocratic family in France, 
and very amusing it is. ‘*Ancestors of Peter Ath- 
erly ” touches on the Indian question, and the scene 
of «* Two Americans” is laid in France and England. 
Although the writer lives, we believe, at present in 
London, he does not seem to have lost his ideal of 
what a good American should be, to judge by the 
sentiments he expresses in these two last stories. All 
of the ‘* tales” are strong, vigorous, and well written. 





NEW LAW-BOOKS. 

THE NEGOTIABLE INSTRUMENTS Law as enacted 
by the legislatures of New York, Connecticut, 
Colorado and Florida, from the draft prepared 
for the Commissioners on the Uniformity of 
Laws. By Joun J. CRAwrorp of the New York 
Bar. Baker, Voorhis & Co.,'New York, 1897. 
Half law sheep. $1.75. 


In 1895 the Conference of Commissioners on Uni- 
formity of Laws, at their meeting in Detroit, in- 
structed the Committee on Commercial Law to have 
prepared a codification of the law relating to bills 
and notes. Mr. Crawford was employed to draw the 
proposed law, and the draft as amended by the com- 
missioners forms the subject matter of this volume. 
It has been passed and become a law in several 
States, and will undoubtedly be adopted by many 
others. The coditication covers the entire subject of 
negotiable instruments, and presents the law relating 
thereto ina concise, but, at the same time, exhaustive 
manner. Lawyers, bankers and business men gen- 
erally will find the work of the greatest aid. 


A TREATISE ON THE LAW OF EASEMENTS in con- 
tinuation of the Author’s Treatise on the Law 
of Real Property. By Leonarp A. Jones, A.B. 


1 FROM THE OTHER Sipe. By Henry B. Fuller. Hough- 
ton, Mifflin & Co. Boston and New York, 1895. Cloth: $r..25 

2 TALES OF TRAIL AND Town. By Bret Harte. Houghton, 
Mifflin & Co. Boston and New York, 1898. Cloth. $1.25. 





LL. B. Baker, Voorhis & Co., New York, 1898. 
Law sheep. $6.00 net. 


This volume has been prepared by Mr. Jones as a 
continuation of his work upon the Law of Real Prop- 
erty and, like all the treatises of this distinguished 
author, is notable for the completeness and thorough- 
ness with which the subject is treated. No branch 
of the law of real estate presents more puzzling ques- 
tions than this subject of easements and to these Mr. 
Jones has given particular attention. It is a great 
satisfaction to the practicing lawyer to be able to re- 
fer to the works of a law-writer, knowing that he 
will find therein the law as fully and accurately laid 
down as it is possible for it to be, and to no set of 
treatises can he turn with greater confidence than to 
that of which the present volume is the latest. 


THE Lawor WILLs For STUDENTS. By MELVILLE M. 
BicELow, Ph.D. Little, Brown, & Co., Boston, 
1898. Cloth. $2.50 net. Sheep, $3.00 mez. 
Few writers have the faculty of imparting legal 

principles in such a clear, succinct, and yet at the 
same time exhaustive manner as Professor Bigelow. 
His works are invaluable to the student, while the 
active practitioner cannot fail to derive benefit and 
assistance from them. This work on wills is a good 
exemplification of the possibility of making a rather 
difficult subject perfectly comprehensible to the stu- 
dent, giving him at the same time the rules and doc- 
trines of law and the spirit and theory upon which 
such rules are founded. The treatise is a most valu- 
able addition to the «+ Student Series.” 


PROBATE REPORTS ANNOTATED. Vol. II. Con- 
tinuing recent cases of general value decided 
in the courts of the several States on points of 
probate law. With notes and references. By 
Frank S. Rice. Baker, Voorhis & Co., New 
York, 1898. $5.50 mez. 

This second volume of this valuable series is fully 
up to the high standard of the first, and these reports 
certainly make a most valuable addition to the prac- 
ticing lawyer’s library. The cases are judiciously 
selected and Mr. Rice’s notes very full and ex- 
haustive. 


AMERICAN STaTE Reports, Vol. 58. Containing 
the Cases of General Value and Authority de- 
cided in the Courts of last resort of the sev- 
eral States. Selected, reported and annotated 
by A. C. FREEMAN. Bancroft-Whitney Co., 
San Francisco, 1898. Law sheep. $4.00. 


This series of reports is now so well known to the 
profession that words of commendation seem almost 
superfluous. It is surprising that the able editor is 
able to keep up such good and thorough work as is 
evidenced by his valuable annotations. There is no 
shirking on his part, but rather an earnest, conscien- 
tious purpose to make the series invaluable to the 
practitioner. In this he has certainly succeeded. 
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